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EDITOR’S NOTE 

I present, with great joy, the second edition of volume four of the 
UNILAG Law Review. Evident in the receipt of the Acquisition 
International Best Law Student Publication (Nigeria) award, the UNILAG 
Law Review continues to prove itself as a legal and academic force to be 
reckoned with. Although it was a challenging year, having to adjust to the 
new normal, I am delighted that we are able to continue the tradition of 
excellence of the UNILAG Law Review. I am honoured to have led the 
Editorial Board and I commend the team on a job well done. Over the 
past four years, we have strived to contribute to the academic discourse 
surrounding contemporary legal issues in Nigeria and at the global scale, 
by publishing well-researched articles by students and legal professionals 
alike, both domestic and international authors. 

The articles in this edition provide fresh insight on various legal matters 
that cut across interesting areas of taxation, issues of domestic insecurity 
in Nigeria and the effects of the new and improved Companies and Allied 
Matters Act. This edition promises to leave its readers feeling enlightened 
and inspired to dig deeper into the various legal fields and issues contained 
in its articles. This journal is without a doubt an excellent addition to any 
legal library. I am excited about it and the brilliant discourse on legal issues 
by legal scholars and seasoned professionals. 

I appreciate our patron – Professor Fabian Ajogwu SAN and the law firm 
of Kenna Partners for the unwavering support and commitment to the 
improvement of the UNILAG Law Review. I am also grateful to the 
members of the Editorial Board who put in their utmost effort to ensure 
that the articles are without fault. Working tirelessly amidst a global 
pandemic that has adversely affected people in multiple ways is not an 
easy feat. I would also like to extend my gratitude to the Faculty of Law 
for its support and tutelage through our staff adviser, Professor I. O. 
Bolodeoku. I thank all the authors for their contribution to this volume, 
as it is your work that makes the journal.  

As the COVID-19 pandemic worsens, it is imperative that we remind all 
our readers to observe necessary safety measures. Ensure to use a mask 
while perusing the journal in a public place. Do have a good read! 

Olufolajimi Otitoola  
Editor-in-Chief ‘20  
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GUIDELINES FOR CONTRIBUTORS 

The UNILAG Law Review accepts submissions from all 
stakeholders in the legal profession within and outside Nigeria. 
Authors can either submit to the print journal or the online forum 
of the UNILAG Law Review. All references in the work must 
comply with the UNILAG Legal Citation Model (LCM). This is 
available on the website http://www.unilaglawreview.org. 
Submissions should be sent in word documents to; 
editor@unilaglawreview.org.  

For more details on how to submit and the various categories, 
please visit; editor@unilaglawreview.org.  

SUBSCRIPTION 

This edition of the UNILAG Law Review is available online and 
can be accessed at: http://www.unilaglawreview.org 

To subscribe to the paperback edition of the UNILAG Law 
Review kindly send a mail to editor@unilaglawreview.org 
addressed to the Financial Director, UNILAG Law Review.  

For persons or institutions in Nigeria interested in subscribing to 
the UNILAG Law Review, the details are as follows; 

Per Issue: 

Individual: ₦7,000 (1 copy) 

Institution: ₦40,000 (6 copies) 

Per Volume: 

Individual: ₦14,000 (1 copy per issue: 2 copies altogether) 

Institution: ₦80,000 (6 copies per issue: 12 copies altogether) 

For delivery of copies to locations outside of Lagos, an additional 
₦4,500 shall be charged for delivery via courier. 

Locations Outside of Nigeria: 

Please be informed that the prices in this section cover delivery 
cost as well and are in US Dollars. For locations not listed below, 
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CAPTURING ALL FINANCIAL SERVICES UNDER A 
SPECIALISED COURT FOR INVESTMENT GROWTH 
IN NIGERIA  

Bolarinwa Levi Pius* and Professor Mrs M.T. Okorodudu-Fubara** 

ABSTRACT 

The tripartite operations of financial market: capital, banking, and insurance 
markets are sacred pillars of every economy in the world. In Nigeria, 
whenever litigations ensue due to their value chain services, different courts 
are approached not considering the symbiotic or similar facts of the matters. 
It is an incontrovertible fact that banking, insurance, and the capital market 
trade in common financial products; hence the same court ought to assume 
jurisdiction over disputes arising from their activities. However, reverse is the 
case: capital market disputes are brought before the Investment and 
Securities Tribunal while the Federal High Court has jurisdiction over banking 
and insurance disputes. This has led to conflict of jurisdiction within our 
financial jurisprudence. This article aims at examining the common 
objectives of the insurance, banking, and capital market institutions; and 
advocates for capturing the litigations evolving from the three institutions 
before a common court, the Financial Services Court. 

Keywords: Financial Service Dispute, Financial Services Court, 
Investment and Securities Tribunal, Investment, Insurance. 

1.0. INTRODUCTION  

The phrase “financial service” is defined as “activities of banking, 
insurance, investment, trusteeship, and executorship.”1 It is also 
conceptualized as: 

The economic service provided by the finance 
industry, which encompasses a broad range of 
businesses that manage money, including banks, credit 
card companies, insurance companies, accountancies 
companies, consumer-finance companies, stock 

 
* Bolarinwa Levi Pius is a Ph.D student at the Department of Business Law at the 
Obafemi Awolowo University, Ile- Ife, Osun State. He can be contacted via email: 
levibolarinwa@gmail.com or call 08182928678. 
** Professor M.T Okorodudu-Fubara is a lecturer at the Department of Business 
Law at the Obafemi Awolowo University. She is the former dean of the Faculty 
of Law at the University. 
1 L.B. Curzon, Dictionary of Law, 5th ed. (Financial Times, 1998), p. 156. 
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brokerages, investment funds, individual managers and 
some government sponsored enterprises.  

Also, the word “investment” is defined as “application of money in the 
purchase of some property from which interest or profit is expected 
and which property is purchased in order to be held for the sake of 
the income which it will yield.”2 Financial Services Court is defined as 
a court with specialised jurisdiction to which all financial services cases 
(insurance, banking and capital market) fall within its adjudicatory 
forum. Judges who adjudicate on financial services litigations ought to 
be specialists in financial services jurisprudence considering their 
cognate experience.3 

The tripartite transactions among insurance, banking, and capital 
markets are mutually exclusive, deriving economy of scale to enhance 
their core statutory objectives and functions towards a common 
boosting of the economy of any jurisdiction where they function. The 
traditional roles of banking, insurance, and capital market as 
entrenched in their various statutes symbiotically affect one another. 
Brief narratives of the 2008 global/subprime recession and 
repercussion on Nigerian capital market recession clearly define 
mutual crises that follow. The world suffered from this lack of 
common regulatory and statutory infrastructures to tackle those 
challenges in mutually inclusive ways.  

The 2008 global recession evolved from the United States (US). The 
financial crisis was triggered by the bursting of the housing bubble and 
the ensuing subprime mortgage crisis in the US. Banking, insurance, 
and capital market institutions were major players in the recession 
because they trade in common products: securitization. 

Hence, common sense and logic of business suggests that those found 
culpable in plunging the entire world into an avoidable recession 
should be sued and prosecuted in the same court since the products 
of crime and torts were in order to avoid duplicity of adjudicatory 

 
2 Ibid, at 200. 
3 M.B. Zimmer, “Overview of Specialized Courts” (2009) 2(1) International Journal 
for Court Administration. Available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2896064 (accessed 14 
January 2021). 
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forum. The same global crises infected the Nigerian financial services 
sectors (banking, insurance, and capital markets). The action of the 
former Central Bank of Nigeria (CBN) Governor, Alhaji Sanusi 
Lamido Sanusi, in sacking the Chief Executive of Banks, and banning 
the Nigerian banks from trading in securities products, caused a burst 
in the superficial securities trading on the floors of the Nigerian Stock 
Exchange. As a result of the value chain trading, insurance, the capital 
market, and banks were all affected. Hence, the global recession of 
2007/2008 became evidenced in Nigeria. 

Further, the above narrative led to both civil and criminal litigations as 
the sacked Chief Executives filed civil actions to challenge their sack 
by the CBN Governor, while the Federal Government of Nigeria, 
through the Office of the Attorney General, prosecuted the bank 
Chiefs to recover the money embezzled and on criminal 
misappropriation of customers’ money kept with the banks on trust. 
However, different courts were approached by the aggrieved parties 
on the same subject matters leading to jurisdictional crises; and since 
2007 the cases filed in court are yet to be resolved. This article takes 
a look at the genre of courts established to settle financial services 
litigations, the duplicity of judicial fora on the same subject matter 
jurisdiction and the consequences on economic growth and investors’ 
confidence. 

2.0. GENRE OF FINANCIAL SERVICES MATTERS AS 
CAPTURED IN THEIR ESTABLISHMENT 
STATUTES 

In allusion to the above conceptualisation of the phrase financial 
services, they include: 

The economic service provided by financial companies, 
which encompasses a broad range of businesses that 
manage money, including banks, credit card 
companies, insurance companies, accountancies 
companies, consumer-finance companies, stock 
brokerages, investment funds, individual managers and 
some government sponsored enterprises.4  

 
4 Ibid. 
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All the items mentioned above as economic services approximately 
apply to the advanced economies such as the United Kingdom (UK) 
and the US. However, in the context of this article having Nigeria as 
focus, they are narrowed down to economic services provided by 
insurance, banking and securities market institutions. It is expedient to 
look at these items in consonance with the establishment Acts of the 
tripartite institutions: banking, insurance and capital market. 

2.1. Banking Litigation Prone Items 

The banking institution in Nigeria is under the joint regulation of the 
CBN and National Deposit Insurance Commission (NDIC). The 
principal legislative piece governing banking activities is the Bank and 
Other Financial Institutions Act (BOFIA).5 The legal framework and 
strategy for operating a banking business in Nigeria has continued to 
evolve with more pragmatic changes in recent times due to the 
influence of electronic banking and the complexity created by 
investment and non-banking financial businesses. The CBN Governor 
under the joint provisions of BOFIA and Central Bank of Nigeria Act 
2007 has major supervisory roles over banks and their activities in 
Nigeria. In fact, the CBN Governor has power to grant and withdraw 
the operation license of banks in Nigeria.6  

For administrative and statutory convenience, the Constitution of the 
Federal Republic of Nigeria (CFRN) 19997 has remitted the banking 
institution under the Exclusive Legislative List.8 The banking items are 
sundry captured in the Constitution, but can be inferred from the 
sanctions of various financial laws thus:  

a. issue connected with and pertaining to banking; 
b. banks and other financial institutions; 
c. action/issue between one bank and another; and 

 
5 Decree No. 25 of 1991. 
6 BOFIA, s. 3-4. 
7 (Promulgation) 1999 No. 24. 
8 Constitution of the Federal Republic of Nigeria (CFRN) 1999, Second Schedule 
Legislative Powers, Part 1 Item 6. 



(2021) UNILAG Law Review Vol. 4 No. 2 

5 

d. any action by or against CBN arising from banking, foreign 
exchange, coinage, legal tender, bills of exchange, letters of 
credit, promissory notes and other fiscal measures. 

2.2. Insurance Litigation Prone Items  

Insurance by its conceptualization is a means of protection from 
financial loss. Insurance is trading in financial products as regulated by 
its enabling law. Insurance in Nigeria started as far as the colonial 
period. At that time, the insurance companies were of European 
origin. The likes of the Royal Exchange Assurance Agency were 
synonymous with insurance in Nigeria. The pioneer National 
Insurance Decree was signed in 1976. As it is today, transition to 
democracy has given us the Insurance Act9 that is currently regulating 
the institution. The regulatory body for the institution remains the 
National Insurance Commission (NIC) which has the powers to either 
grant or refuse operation of insurance companies in Nigeria. The 
insurance items are sundry captured in the Constitution,10 but can be 
inferred from the sanctions of insurance and some financial laws thus:  

a. issues of life insurance policy; 
b. health insurance; 
c. accident/motor insurance; 
d. issues involving the insurance companies and the NIC; 
e. issues involving client and insurance companies; 
f. issues involving one insurance company and another; etc.  

2.3. Securities Market Litigation Prone Items  

The capital market is defined as a place where medium and long-term 
finance can be raised.11 It is a network of specialised financial 
institutions, series of mechanisms, processes and infrastructure that, 
in various ways, facilitate the bringing together of suppliers and users 
of medium and long-term capital for investment in economic 
developmental projects. Since its establishment during the colonial era, 

 
9 Insurance Act 2004, Cap. I17. 
10 CFRN 1999, Second Schedule Legislative Powers, Part 1 item 33. 
11 S. S. Akingbohungbe, “The Role of the Financial Sector in the Development of 
the Nigerian Economy” (1996), Paper presented at a workshop organized by 
Centre for African Law and Development Studies. 
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the Nigerian capital market has undergone several reforms aimed at 
better equipping it in order to effectively play its central role as one 
of the key players in the revitalization and globalization of the Nigerian 
economy. The market is regulated by the Nigerian Securities and 
Exchange Commission (SEC), and the statute coordinating the 
securities market is the Investment and Securities Act (ISA) 2007. 
Securities matters are within the Exclusive Legislative List of the 
Nigerian Constitution 1999. According to the principal Act, the ISA, 
captures the under listed items under the judicial forum of the 
Investment and Securities Tribunal (IST). The items are: 

a. a decision or determination of the Commission in the 
operation and application of this Act, and in particular relating 
to any dispute involving: 

i. issues between capital market operators; 
ii. issues between capital market operators and their 

clients; 
iii. issues between an investor and a securities exchange 

or capital trade point or clearing and settlement 
agency;  

b. issues between capital market operators and self-regulatory 
organizations;  

c. a capital market operator and the Commission;  
d. an investor and the Commission; 
e. an issuer of securities and the Commission; and 
f. disputes arising from the administration, management, and 

operation of collective investment schemes. 
 

3.0. GENRE OF COURTS ESTABLISHED TO 
ADJUDICATE ON FINANCIAL SERVICES 
LITIGATIONS  

Every sovereign nation has an established legal instrument upon which 
its affairs are coordinated and administered. In Nigeria, the 1999 
Constitution is the grundnorm from which all the institutions of 
government derive their powers and functions. The Nigerian courts 
are among the institutions that derive their validity from the 
Constitution. The Nigerian Federal High Court and IST are the dual 
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adjudicatory courts empowered by their established Acts to 
adjudicate on financial services matters.  

However, there is an overriding argument that the IST is not 
recognized by the Nigerian Constitution. The intention of the drafters 
of the Constitution was to identify all the categories of superior courts 
in Nigeria as highlighted in section 6.  However, the National Assembly 
created a legislative problem by removing capital market matters from 
adjudicatory forum of the Federal High Court and put such matters in 
the IST, a specialised securities court created from that legislative 
piece.  The golden fact remains that the Nigerian Constitution does 
not recognize the IST among the superior courts.12 The majority 
submission of securities experts is that the Federal High Court is still 
the appropriate judicial forum to litigate securities matters.  

3.1. Epistemology of the Federal High Court13 

The Federal Revenue Court (as Federal High Court was then called) 
was established by the Federal Revenue Act 1973 (1973 No.13). The 
Court was renamed the “Federal High Court” by section 228(1) and 
230(2) 1979 Nigerian Constitution. Although during the constitutional 
conference leading to Independence, the need to establish a High 
Court for the determination of causes and matters within the 
Exclusive Legislative List was noted, as is the custom in countries with 
the Federal System of Government. No step was however taken in 
that regard until the promulgation of the Federal Revenue Decree in 
1973.  

Section 7 of the Federal High Court (Amendment) 1991 has been 
amended and re-arranged as section 251(1)(a) to (s) of the 
Constitution of the Federal Republic of Nigeria 1999 (as amended) to 
read Civil Causes and Matters. The new section now vests exclusive 
jurisdiction over securities matters, insurance matters and banking 

 
12 Supra n 8. 
13 The FHC was established by s. 249(1) CFRN 1999 (formerly, s. 228(1) of the 
1979 Nigerian Constitution) as the successor court to the Federal Revenue 
Court, established by s. 1(1) of the Federal Revenue Court Act 1973, now 
restyled as the Federal High Court Act 1973. 
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matters in the Federal High Court. The relevant sections are 
reproduced thus: 

Sections 251(1)(e); 

Notwithstanding anything to the contrary contained in 
this constitution and in addition to such other 
jurisdiction as may be conferred upon it by an Act of 
the National Assembly, the Federal High Court shall 
have and exercise jurisdiction to the exclusion of any 
other court in civil causes and matters – arising from 
the operation of the Companies and Allied Matters Act 
or any other enactment replacing that Act or 
regulating the operations of companies incorporated 
under the Companies and Allied Matters Act. 

Section 257(1); 

Subject to the provision of section 251 and any other 
provision of the constitution and in addition to such 
other jurisdiction as may be conferred upon it by law, 
the High Court of the Federal Capital Territory, Abuja 
shall have jurisdiction to hear and determine any civil 
proceedings in which the existence or extent of legal 
right, power, duty, liability, privilege, interest, 
obligation or claim is in issue. 

Section 272(1); 

Subject to the provisions of section 251 and other 
provisions of this constitution, the High Court of a 
state shall have jurisdiction to hear and determine any 
civil proceedings in which the existence or extent of a 
legal right, power, duty, liability, privilege, interest, 
obligation or claim is in issue or to hear and determine 
any criminal proceedings involving or relating to any 
penalty, forfeiture, punishment or other liability in 
respect of an offence committed by any person. 

It is clear from the above provisions of sections 251(1)(e), 257(1), and 
272(1) of the Constitution that there are three High Courts in Nigeria. 
These are the Federal High Court, the High Court of the Federal 
Capital Territory Abuja, and the State High Courts; and subject to 
section 251 of the Constitution, the High Courts have unlimited 
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jurisdiction. Therefore, section 284 of the ISA, which sought to give 
exclusive jurisdiction to the IST regarding matters mentioned therein 
may be said to be in direct conflict with the 1999 Constitution and will 
therefore be found to be ultra vires. Since it has been indicated, and 
rightly too, that the Constitution is supreme and any law that is 
inconsistent with its provisions is void to the extent of the 
inconsistency, section 284 of ISA needs to be reviewed. 

4.0. DELAY OVER CONFLUENCE OF FINANCIAL 
MATTERS LITIGATIONS 

As a Court of original jurisdiction, financial services disputes are 
litigated at the Federal High Court. Section 251(1) of the Constitution 
gives the Federal High Court exclusive jurisdiction over matters of 
revenue, company taxation, customs and excise, banking, insurance, 
securities/capital market, aviation, shipping, operation of companies, 
etc. The section also confers exclusive jurisdiction on the Federal High 
Court in respect of matters involving the Federal Government or any 
of its agencies. In NEPA v BOT,14 the Court held that in an action against 
an agency of the Federal Government, the proper court with 
jurisdiction is the Federal High Court. Matters evolving from 
insurance, securities market, and banking (with exception of simple 
contracts) are remitted before the Federal High Court. 

However, there seems to be conflicting decisions suggesting that in 
matters of simple contract, even where a Federal Government agency 
is involved, the Federal High Court will not have jurisdiction.15 
Another bludgeoning issue is to what extent is the jurisdiction of the 
IST consistent with that of the Federal High Court.  As it stands today 
in the 1999 Constitution, the Federal High Court is among the 
superior courts of record and the only court that hears matters listed 
in the exclusive legislative list as clearly canvassed.16 

 
14 (2008) 1 NWLR (Pt. 1068) at 240. See also NDIC v FMBN (1997) 2 NWLR (Pt. 
490) at 755. 
15 Onuora v Kaduna Refining and Petrochemical Co. Ltd. (2005) 6 NWLR (Pt. 921) 
393; Jack v Unam (2004) 5 NWLR (Pt. 865) 208. 
16 S. 6(5)(c); s. 251(1) (a-s) CFRN 1999; It is obvious that insurance, banking and 
capital market activities are financial in nature and are captured under the judicial 
forum of the Federal High Court. 
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5.0. DIAGNOSIS OF OVERLOADED JURISDICTION 
OF THE FEDERAL COURT ON FINANCIAL 
MATTERS 

The Nigerian Federal High Court is saddled with many subject matter 
jurisdictions clearly espoused under the Exclusive Legislative List of 
the Second Schedule of the 1999 Constitution. There are about 
seventy (70) items remitted to the adjudicatory forum of the Federal 
High Court. The spate of inflow of disputes both criminal and civil into 
the Federal High Court docket is alarming and over bloating without 
any corresponding improvement in administration of justice system.  

The high rate of commercial criminal and civil disputes, securities 
crimes inclusive, entering the docket of the Federal High Court daily 
is tearing apart the federal adjudicatory architectures and 
infrastructures. Hence, there are genres of securities, insurance, 
banking cases that litter the Federal High Court docket waiting for 
years for the wheel of justice to turn to them. Most of the time, the 
purpose of such tripartite securities, insurance, and banking litigations 
would have been defeated by the exigency of market culture and 
transactions governing the market forcing the litigants to abandon 
their cases and recant huge investment losses.  The Federal High 
Court in Nigeria has lost its utopian vision of speedy dispensation of 
financial justice. The Court is too overloaded with mountains of 
financial matter litigations and jurisdictions. The implications of lack of 
specialized financial court to shed the Federal High Court from 
overloaded civil and criminal jurisdictions in financial matters are: 

5.1. Loss of Hard-Earned Financial Investments by 
Investors 

Banking, insurance, and securities transactions in Nigeria, like every 
other jurisdiction, are proportionate to time and space. Transactions 
at the floors of the Nigerian Stock Exchange, where financial (service) 
products involving banking, insurance, and securities transactions 
confluence, react to exigency of time. Foreign exchange trading, equity 
trading, buying and selling of securities in insurance and banking are 
traded with consciousness of time. Futures, forward contracts, 
options and franchise are traded proportionate to timing. Hence, 
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fraudulent trading, insider abuse and other genre of securities crimes 
that need urgent investigations and prosecution of erring companies 
or individuals on time because of the peculiarity of the market are 
often remitted in the docket of the Federal High Court to drag for 
years before they are decided. 

The civil litigations involving the same issues keep suffering the same 
fate. These crimes and commercial torts take months or years before 
they are finally resolved, and the implication is that investors seeking 
justice are already frustrated with losses procured. This is as a result 
of the complex civil and criminal administrative procedures, 
frustrations by counsel, deficient cognate knowledge and skills of 
judges in financial transactions, and unforeseen bureaucratic forces 
during litigations.    

5.2. Lack of Synchronised Financial Matters 
Jurisprudence in Nigeria 

Jurisprudence is a philosophy or epistemology of law. It is an organic 
growth or development of each branch of laws with the purpose of 
using such telepathic experience as guiding principles, promoting 
knowledge in that branch of law. Unlike every advanced jurisdiction of 
the world, Nigeria does not have comprehensive and distinct data for 
decided cases on financial matters. Nigeria only has terse securities, 
banking, and insurance historical narratives without corresponding or 
sequential law reports specially devoted for Financial Law Reports. 
There are lacunae of subject matters financial service law reports to 
aid facts and evidence in similar/confluence cases. Most of the time, 
Nigerian lawyers consult foreign and advanced jurisdictions to import 
their decided cases to support their cases. This is promotion of a neo-
colonial financial tort and crime dispensation. Even the few decided 
financial cases decided by the Federal High Court are scattered among 
general law reports and become difficult to locate simply because they 
are negligible to be separately collated in a distinct law report. 
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5.3. Further Decline in World Bank Ease of Enforcing 
Contract in Nigeria 

Currently, enforcing financial contracts of various species in Nigeria is 
poor and creates uncertainty in the minds of investors because of 
jurisdiction controversy between the IST and the Federal High Court. 
It becomes sadder that the IST does not have criminal jurisdiction, its 
judicial forum over financial torts is rent in controversies, and it lacks 
constitutional recognition. The ISA creating the IST lacks judicial tones 
and characteristics. The World Bank Ease of Enforcing Contract 
continues to see Nigeria as one of the dangerous and insecure 
jurisdictions for financial investors to commit their investments. This 
is because financial/securities (crime) cases take longer time in the 
High Court docket and that the specialized court on the financial 
investment subject matter, IST, does not have criminal jurisdiction to 
decide the genre of financial investment crimes and civil torts. It is a 
business norm/axiom that investors, and even countries, rely on the 
World Bank Index to choose where to commit their portfolios. As it 
is, Nigeria is a doubt.    

5.4. Increase in Financial Crimes and Torts  

It is a truism in Nigeria that administration of criminal and civil justice 
grinds slowly and is sometimes subjects to manipulations of the wheel 
of justice by influential offenders/felons. In fact, litigants indulge in civil 
procedure lacunae and frivolous injunctions and needless adjournment 
to frustrate timely dispensation of justice. On daily routine in Nigerian 
financial markets, insider abuses, price riggings, stock stealing, Ponzi 
schemes in banks, rigging of insurance customer benefits and 
superficial increase in the values of stocks are perpetuated with 
impunity. This is because the wheel of justice is slow, uncoordinated, 
and easily manipulated. Many times, the purpose would have been 
defeated before the cases were decided. This is because the 
appropriate court that has subject matter jurisdiction, the Federal 
High Court, does not bother about the exigency of the market and 
thought in the mind of investors. 
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5.5. Repatriation/Capital Flight of Investment Portfolios 
from Nigeria  

This is becoming obvious as the investors who were already in the 
market are gradually repatriating their investments to other 
jurisdictions to continue their business. The release being heard at 
intervals regarding the outflow of investments from the shore of 
Nigeria is alarming as investors continue to doubt the certainty of 
enforcing their contracts and getting justice in court against those 
felons who aim at defrauding them.  

6.0. RECOMMENDATIONS 

The mechanics of combustible, near apocalyptic, and high-octane 
corporate operations at the global stage demand specialized judicial 
institutions to adjudicate litigations that ensue afterwards. The 
financial services institutions opt for a utopian adjudicatory forum to 
enhance virile and quick dispensation of the financial justice system. 
This will in turn promote enforcement of contracts in such 
democratically judicial order. Hence, the recommendations suggested 
are geared towards promoting a good architecture for the Financial 
Services Court in Nigeria.  

6.1. Advocacy for Creation of a Specialised Financial 
Court Clothed with Criminal and Civil Jurisdictions 

Definition and clarification of financial terms are exigent for the 
purpose of laying sound advocacy for constitutional recognition of a 
financial court among the list of superior courts in the grundnorm and 
consequential legislative piece establishing the financial court in 
Nigeria. What are “finance”, “financial matters”, and “financial court”? 
Finance could be a register that is concerned with the allocation 
(investment) of assets and liabilities over a space of time, often under 
conditions of risk and uncertainty. The phrase “financial matters” 
could be conceptualized as issues involving or relating to finance. 
Inferentially, a Financial Services Court is an epistemology of judicial 
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forum that adjudicate on banking, insurance, investment, trusteeship, 
and executorship matters.17  

6.2. Epistemology of Financial Services Court in Nigeria 

In the UK there is the Financial Services and Market Tribunal (FSMT); 
in India, it is the Securities Appellate Tribunal (SAT); and it is the Hong 
Kong Market Misconduct Tribunal (MMT) in Hong Kong, among 
others. The Tribunal combines the rule of law applicable in traditional 
law courts with the responsiveness, flexibility, speed, and cost 
effectiveness associated with the specialized courts. In the UK, the 
legislative piece, Financial Services and Markets Act (FSMA) 2000, 
created the FSMT and clothed it with an adjudicatory forum over 
insurance, investment business, and banking matters.  

The FSMA 2000 has resulted in a single, cross-sectorial regulator; the 
Financial Services Authority (FSA). It adjudicates on the whole UK 
financial services sectors. This Act is the culmination of an 
evolutionary process which began with self-imposed so-called “self-
regulation” (in particular, of the London Stock Exchange in the 19th 
century) and led to self-regulation within a statutory framework under 
the Financial Services Act 1986.   

Hence, the Nigerian financial services adjudicatory architecture needs 
a radical copy of the UK system to develop a viable jurisprudence for 
such an important pillar of the nation’s economy. This article suggests 
a single, one-stop, cross-sectoral value chain financial services 
adjudicatory architecture that will divest the Federal High Court from 
its current overloaded jurisdiction which has been causing unnecessary 
delay in adjudication of financial services matters in Nigeria. The 
proposed value chain financial services adjudicatory architecture is 
captured thus: 

 

 

 

 
17 Supra n 1. 
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6.2.1. Legal Supports 
a. Constitutional Imprimatur for Cross-Sectorial 

Specialised and Superior Financial Services Court in 
Nigeria 

In order to provide for a sound architectural Financial Services Court 
to adjudicate on banking, insurance, and securities matters, there is a 
need for the recognition of the proposed Financial Services Court in 
the 1999 Constitution as a superior court. Particularly, section 6(5) of 
the Constitution needs to be tinkered with by including the Financial 
Services Court among the list of superior courts in Nigeria having 
exclusive criminal and civil jurisdictions over all financial services 
matters. Also, financial services matters must be unambiguously 
defined in the Interpretation Section of the 1999 Constitution as 
“matters arising from activities of banking, insurance and capital 
market”.  

Similarly, the provisions of sections 251(1)(e), 257(1), and 272(1) of 
the Constitution needs urgent amendment by removing banking, 
insurance, and capital market subject matter jurisdiction from 
adjudicatory forum of the Federal High Court and placing same under 
the criminal and civil adjudicatory forum of the proposed Financial 
Services Court. Hence, this constitutional recognition will automate 
seamless operation of the proposed Financial Services Court Act 
making Financial Services Court as the only exclusive court to 
adjudicate on issues arising from financial activities in Nigeria. 

b. The Statutory, Practical and Functional Architecture 
for Proposed Specialised Financial Services Court in 
Nigeria 

The legal infrastructure and regulatory deficit confronting efficient and 
quick dispensation of financial services litigations are hereby 
architecturally redressed. The Nigerian National Assembly needs, as a 
matter of urgency, to enact the Financial Services Court Act as a 
follow up to the proposed amendments of the Nigerian Constitution 
to allow the Financial Services Court to commence operation 
according to its mandate. The new legislative piece should confer on 
the Financial Services Court all the powers, functions, duties, 
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privileges, and rights being enjoyed by the Federal High Court. One of 
the hallmarks of an independent judiciary is financial autonomy and 
total adherence to the principle of separation of powers as espoused 
by Montesquieu.  

As an abstract principal, judicial independence ranks high in our 
constellation of democratic values, alongside the freedom of speech, 
the sanctity of the home, and the right to counsel. And well it should, 
since all other rights would be diminished, perhaps even forfeited, in 
the absence of judges capable of resisting the will of government or 
the pressure of popular sentiment. It is the independent judge, loyal 
only to the rule of law, who protects our constitutional liberties, who 
ensures fairness, and who stands guard against the excesses of those 
in power. 

As Justice Jackson observed at the height of the Cold War and the 
depth of the McCarthy era: 

Severe substantive laws can be endured if they are 
fairly and impartially applied. Indeed, if put to the 
choice, one might well prefer to live under Soviet 
substantive law applied in good faith by our common-
law procedures than under our substantive law 
enforced by Soviet procedural practices.18 

In other words, freedom rests upon the application of the law, at least 
as much as it does upon the precise content of the law. In turn, 
application of the law rests upon the existence of judges who are 
unconstrained by other forces. The concrete story of judicial 
independence is acted out more in the trenches than in the pages of 
the law journals or political science texts. Real-life intrusions on 
judicial independence come in many forms and at every level. Although 
these intrusions occur most often when a judge does something 
notably unpopular or controversial, it would be a mistake to believe 
that judicial independence is threatened only by demagogues. Rather, 
the dangers may come from any number of directions, some more 
subtle than others. 

 
18 Shaughnessy v United States ex rel. Mezei, 345 US 206, 224 (1953) (Jackson, J., 
dissenting). 
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c. Exigency for Legislative Passage of Administration of 
Civil Justice (Procedure) Act 

It is a common legal pontification that justice delayed is justice denied. 
Nigerian administration of civil justice is too slow that civil litigations 
drag for years before they are disposed of. Various stakeholders in the 
administration of justice such as litigants, defendants, their counsel, 
and corrupt judges leverage on the weak justice system to frustrate 
quick disposal of financial services justice. Nigeria has continued to 
decline in the rung of Enforcement of Contract Index being released 
by the World Bank on yearly basis. Hence, there continues to be 
exodus repatriation of investment portfolios into other jurisdictions 
with efficient enforcement of contracts.  

However, this can be addressed by fixing the statutory lacunae of 
frivolous injunctions, judicial industrial actions, justice buying and 
provocative adjournment of cases. The quick passage of the 
Administration of Civil Justice (Procedure) Act will fix the lacunae. 
Most importantly, corporate transactions and businesses must not be 
tied down by intrigues being played out by players in the court of 
justice to frustrate financial services litigations. The proposed Act 
should block all judicial administrative intrigues and look into advanced 
economies to import their viable jurisprudence and replicate them in 
our laws. This Justice Act would immensely complement the efficient 
and quick mandate of the Financial Services Court. The result of the 
workings will open Nigerian business ecosystem to massive 
investment portfolios and the economy would grow. 

6.2.2. Regulatory Supports 
a. Substantial and Tenacious Application of the 2015 

Administration of Criminal Justice Act (ACJA) to 
Securities Matters 

Nigeria is currently operating new a criminal law with substantial 
justice guaranteed that, if faithfully complied with, quick administration 
of securities crime cases will be secured. For the purpose of clarity, 
this article examines some salient provisions in the Act that will 
enhance the Financial Services Court and all the prosecutorial 
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institutions to dispense justice within a time frame. The objective of 
the Act is explained in section 1 thus: 

The purpose of this Act is to ensure that the system 
of administration of criminal justice in Nigeria 
promotes efficient management of criminal justice 
institutions, speedy dispensation of justice, protection 
of the society from crime and protection of the rights 
and interests of the suspect, the defendant, and the 
victim. 

The purpose of the Act as captured above is a deliberate shift from 
punishment as the main goal of our criminal justice to restorative 
justice which pays attention to the needs of the society, the victims, 
vulnerable persons and the rights and interest of a defendant. This is 
the quest of financial services market investors that justice is evenly 
distributed to boost influx of their investment pools. 

b. Establishment of the Administration of Criminal 
Justice Monitoring Committee 

The Act establishes the Administration of Criminal Justice Monitoring 
Committee (the Committee) in section 469(1). The body is charged 
with the responsibility of ensuring effective application of the Act. It 
comprises nine members with representatives drawn from the 
Judiciary, Federal Ministry of Justice, Police, Prisons, Legal Aid, Nigeria 
Bar Association, civil society organization and National Human Rights 
Commission with the Chief Judge of the Federal Capital Territory as 
the Chairman and a Secretary appointed by the Attorney-General of 
Federation. The Committee has the responsibility of ensuring effective 
and efficient application of the Act by the relevant agencies. In doing 
this, the Committee shall among other things ensure that criminal 
matters are speedily dealt with; congestion of criminal cases in courts 
is drastically reduced; congestion in prisons is reduced to the barest 
minimum; and persons awaiting trial are, as far as possible, not 
detained in prison custody. This will guarantee speedy dispensation of 
financial services crime cases by the proposed Financial Services Court 
because the Monitoring Committee serves as a “One-Stop Justice 
Clearing House”. Case management becomes seamlessly attractive 
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and investors will have values for their investments as contract 
enforcement is improved upon 

c. Transparency in Dispensation of the Administration 
of Financial Services Crime Justice 

Investors who are suspects of alleged securities crimes are equally 
guaranteed justice throughout the trial at the securities court. In order 
to encourage accountability and transparency, the ACJA introduced in 
section 10 a provision which mandates a law enforcement officer to 
take inventory of all items or properties recovered from a suspect. 
The inventory must be signed by the police officer and the suspect. 
However, where the suspect refuses to sign, it will not invalidate the 
inventory. A copy of the inventory shall be given to the suspect, his 
legal practitioner, or such other person as he may direct. This section 
further provides that where the suspect is not charged but is released 
on the ground that there is no sufficient reason to charge him, any 
property taken from him shall be returned to him, provided the 
property is neither connected to nor proceeds of crime. It is 
interesting to note that the ACJA makes provision for the procedure 
on seizure of property during arrest or investigation.19 This is to also 
show to the world that Nigerian criminal trial system is attractive to 
foreign and domestic investors. 

d. Jurisprudence of Police Criminal Registry on Financial 
Services Crime Activities  

Section 16 of the ACJA makes provision for the establishment, within 
Nigeria Police, a Central Criminal Record Registry of all arrests made 
by the police. The registry is to be located at the Police Headquarters 
and at every state police command. The Act further states that every 
state including the Federal Capital Territory is to ensure that the 
decisions of the court, like the would-be Financial Services Court, in 
all criminal trials are transmitted to the Central Criminal Records 
Registry within thirty-days after delivery of judgment. 

This will enhance transparency and effective policing in the markets. 
The object is to reveal the character and integrity of all the players in 

 
19 S. 337, ACJA 2015. 
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financial services markets as criminal data of bad eggs can easily be 
assessed at the police command of each state. This article also suggests 
that such data relating to financial services markets be captured in the 
central website of the regulatory agencies of the Nigerian financial 
services markets (insurance, banking, and securities). Another benefit 
of this to the Nigerian financial services markets is that it grows the 
organic evolution of financial services jurisprudence as various 
stakeholders such as academics, legal minds, technocrats and investors 
themselves can assess legal information, judgment and criminal data, 
and process them to get their needed results. Even agencies of 
government such as the Nigerian Bureau of Statistic (NBS), the 
Securities and Exchange Commission, the Central Bank of Nigeria, the 
Ministry of Finance, the National Insurance Commission, the Nigerian 
Deposits Insurance Commission, and the Nigerian Stock Exchange can 
accurately process securities market information and project their 
result. 

e. Time Limit for Issuance of Legal Advice 

Section 376 of the ACJA makes provision for time limit for the 
issuance of Department of Public Prosecution’s legal advice. The 
Attorney-General of the Federation shall, within fourteen days of 
receipt of a police case file, issue and serve a legal advice indicating 
whether or not there is a prima facie case against a defendant. Where 
no prima facie case exists, the Attorney-General of the Federation shall 
serve a copy of the legal advice on the police, court, and the suspect; 
and the suspect shall be released if he is in custody. 

f. Witness Protection 

The peculiarity of the financial services markets makes it expedient, 
like the practice in advanced democratic economies, to protect the 
financial services informants who have voluntarily chosen to offer 
necessary information to the government security enforcement 
agencies in order to proscribe the activities of financial services 
markets felons/fraudsters. Therefore, section 232 of the ACJA permits 
the trial of some offences in camera, particularly sub-section (2) which 
states “offences relating to economic and financial crimes… shall be 
conducted in camera”. 
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g. Trial of Corporation 

This is another remarkable feature of the ACJA and will be highly 
appreciated by the Financial Services Court because most of the trials 
that the court addresses are corporate crimes. Hence the trial 
procedures are captured. Section 477 makes provisions for the trial 
of a corporation with its representative appearing on its behalf. 
“Corporation” in the Act means a corporate body, incorporated in 
Nigeria or elsewhere. Section 478 of the Act provides that a 
corporation can take its plea to a criminal charge or information either 
orally or in writing through its representative. However, when the 
corporation appears or fails to enter any plea, the court shall order a 
plea of not guilty to be entered and the trial shall proceed accordingly.  

More so, any requirement of the Act that says anything must be done 
in the presence of the defendant, or shall be read or said or explained 
to the defendant, shall be construed as a requirement that the thing 
was done in the presence of the representative or read or said or 
explained to the representative. Section 484 of the Act expressly 
provides for application of the provisions of the Act to a corporation 
as they apply to an adult. The same section also expressly provides 
that a corporation may be charged jointly and tried with an individual 
for any offence. 

6.3. Powers, Functions, Training, Rights and Privileges 
of the Court and its Judges  

If the Financial Services Court ultimately becomes a new Court, the 
Nigerian 1999 Constitution just needs, by way of amendment, to 
include it among the list of superior court to cater for the needs of its 
Judges to enhance their independence and impartiality. The protection 
ranges from non-prosecution for any judgment delivered in the 
capacity of their functions, financial autonomy, regular and 
substantial/attractive salaries, adequate promotion in consonance with 
the judicial guidelines, and, above all, the principle of separation of 
power which is embossed in the 1999 Constitution. Upon inclusion of 
the Nigerian Financial Services Court among the superior courts in 
Nigeria under the regulatory surveillance of the National Judicial 
Council, rights, powers, privileges of its judges should be fully 
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guaranteed. This will contribute to ensuring investors’ confidence is 
also secured. Constant training of judges in financial services matters 
should be a mandatory routine of the National Judicial Institute (NJI). 

7.0. CONCLUSION 

This article has detailed the essence and benefits of establishing the 
Financial Services Court with civil and criminal jurisdictions in Nigeria. 
The major benefits are that investors’ confidence is secured; our 
criminal and civil financial services jurisprudence becomes 
synchronized and accessible; ease of doing business in Nigeria 
becomes guaranteed to the investors; and Nigeria can have 
comprehensive Criminal Financial Services Law Reports and Civil 
Financial Services Law Reports.  Particularly, the essence of subject 
matter law reports aids easy citation of decided cases to aid evidence. 
Also, subject matter law reports enhance academic ratiocination, 
analyses, debates and practical discussions to grow the financial 
services jurisprudence. 
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CATALYSING DIGITAL ECONOMY IN AFRICA: THE 
ROLE OF SOVEREIGN WEALTH FUNDS  

Geoffrey Adonu* 

ABSTRACT 

Sovereign Wealth Funds (SWFs) are vehicles set up by national or sub-
national governments to pursue diverse objectives such as national savings 
or economic development. Over the past two decades, SWFs have grown in 
size and assets, with tremendous impact on the global capital markets. 
Although the largest SWFs by asset under management are found mainly in 
Asia and the Gulf countries, African countries such as Nigeria, Ghana, Angola 
and Libya have also established SWFs. This paper explores how African 
SWFs can impact the continent’s bourgeoning digital economy. The paper 
notes that given the long-term investment horizon and significant assets held 
by African SWFs, they are well-placed to catalyse innovation and the digital 
economy in Africa through deliberate allocation of assets to support digital 
infrastructure, development, and venture financing. 

Keywords: Sovereign Wealth Funds, Digital Economy, Co-investment, 
Sovereign Venture Financing. 

1.0. INTRODUCTION AND CONCEPTUAL 
ANALYSIS 
 

1.1. Introduction 
 

In 2015, the African Union Heads of State and Government adopted 
the Agenda 2063: The Africa We Want (Agenda 2063).1 The Agenda 
2063 articulates Africa’s most pressing development aspirations and 
seeks to transform the continent into a global economic powerhouse 
“underpinned by science, technology and innovation” by the year 
2063.2 Digital transformation is among the aspirations captured by the 
Agenda 2063. Accordingly, the agenda affirms Africa’s commitment to 

 
* Geoffrey Adonu is an LL.M graduate of New York University School of Law and 
a Nigerian corporate law lawyer. He can be contacted via email: 
gca247@nyu.edu.  
1 African Union, “Agenda 2063: The Africa We Want, Popular Version”, available 
at https://au.int/sites/default/files/documents/36204-doc-
agenda2063_popular_version_en.pdf (accessed 28 December 2019). 
2 Ibid, at 2. 
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developing its information communication technology (ICT) and digital 
economy, as well as providing necessary infrastructure like ICT 
broadband cables that will facilitate manufacturing, skills development, 
technology, research and development, intra-African trade and 
investments in the continent.3 In furtherance of the digital aspirations 
laid down in the Agenda 2063, the African Ministers of 
Communication and Technology adopted the 2019 Sharm El Sheik 
Declaration (Declaration),4 which among others, emphasized digital 
technologies and innovation as critical instruments for the realization 
of the Agenda 2063 and the Sustainable Development Goals.5 The 
Declaration specially focuses on the African Digital Transformation 
Strategy (DTS), a stakeholder-driven pan-Africa blueprint for digital 
transformation in the continent.6 Specifically, the DTS is geared 
towards creating an African “Digital Single Market” by 2030; and 
establishing and improving digital networks and services that will 
strengthen intra-African trade, investment, capital flows and socio-
economic integration.7 Furthermore, the DTS seeks to provide an 

 
3 Ibid, at 5.  
4 African Union, “2019 Sharm El Sheik Declaration STC-CICT-3”, available at  
https://au.int/sites/default/files/decisions/37590-
2019_sharm_el_sheikh_declaration_-_stc-cict-3_oct_2019_ver2410-10pm-
1rev-2.pdf (Accessed 3 November 2020). 
5 African Union, “Africa Digital Transformation Strategy and African Union 
Communication and Advocacy Strategy among major AU initiatives in final 
declaration of STCCICT3” available at 
https://au.int/en/pressreleases/20191026/african-digital-transformation-strategy-
and-african-union-communication-and    (accessed 4 January 2019). 
6 African Union, “The Draft Digital Transformation Strategy for Africa (2020-
2030)”, available at https://www.aftld.org/wp-content/uploads/2020/02/Digital-
Transformation-Strategy-for-Africa.pdf (accessed 16 December 2020). The DTS 
is based on the African Union Executive Council Decisions related to ICT 
(EX.CL/Dec. 739 (XXII), EX.CL/Dec.345 (XVI), EX.CL/Dec. 613 (XVIII), 
EX.CL/Dec. 835 (XXV) and EX.CL/Dec.987(XXXII); ECA Resolution (812-
XXXI) on the African Information Society Initiative and the Smart Africa Board 
meeting held on the margins of the 32nd African Union Assembly of Heads of 
State and Government, which highlighted the need for the ICT sector to lead 
the process for African development and mandated the AU Commission to 
develop a comprehensive Digital Transformation Strategy for Africa in 
collaboration with the UN Economic Commission for Africa, Smart Africa, 
AUDA-NEPAD, Regional Economic Communities, African Development Bank, 
Africa Telecommunications Union, Africa Capacity Building Foundation, 
International Telecommunication Union, and the World Bank.  
7 Ibid, at 3.  
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enabling environment for securing the investments and financing 
required to close Africa’s digital infrastructure gap as well as designing 
and implementing innovative financing models that will drive digital 
transformation and generate an incremental investment of $20 billion 
from 2020 – 2030 and $50 billion between 2026 – 2030.8 Although 
many different financing sources abound for realizing Africa’s digital 
potentials, SWFs are well-placed to catalyse digital transformation in 
Africa through long term investments in digital infrastructure and 
bridging the venture financing gap across the continent. 

SWFs have increasingly embraced technology and venture capital over 
the past decade.9 SWFs are special purpose investment/asset 
management vehicles established by States to manage and invest 
specific government assets in the international financial market in 
pursuit of diverse national objectives.10 Initially, SWFs focused on 
enhancing their country’s fiscal stability and accumulating a saving base 
for the future generation.11 However, most countries, especially 
developing countries, have modified their mandates to include 
domestic economic development and diversification of the local 
economy.12 Over the past few decades, SWFs have grown in number, 
popularity, scope of assets under management (AUM), maturity and 
technical expertise,13 and have become major players in the post 2008 
global financial crises economy.14 Globally, there were 91 active SWFs 

 
8 Ibid.  
9 J. Capape (ed.), “Sovereign Wealth Funds 2018”, available at 
https://docs.ie.edu/cgc/SWF-CGC-2018.pdf (accessed 19 January 2020), p. 25. 
10 Quantum Global, “Sovereign Wealth Funds as a Driver of African 
Development”, available at http://quantumglobalgroup.com/wp-
content/uploads/2017/10/Sovereign-Wealth-Funds-as-a-driver-of-African-
development.pdf (accessed 19 January 2020), p. 4. 
11 Ibid. 
12 Ibid.  
13 Ibid. 
14 S. Hove, “Sovereign Wealth Funds and Infrastructure Development in Africa”, 
available at 
https://pdfs.semanticscholar.org/77bb/765d09ff879cc8487e162c46cd3a3778fc86
.pdf (accessed 19 January 2020); J. Capape, “Sovereign Wealth Funds: Grown-up 
Investors Facing Regulatory Pressure, https://lawahead.ie.edu/sovereign-wealth-
funds-grown-up-investors-facing-regulatory-pressure/ (accessed 28 December 
2019). 
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in 2018,15 with a total AUM of about $8 trillion.16 The combined AUM 
of SWFs equals the combined gross domestic products (GDP) of the 
United Kingdom, Canada and Spain17 and almost equals the entire 
global alternative assets industry valued at $8.67 trillion as of April 
2018.18 

The African SWFs industry has experienced tremendous growth both 
in number and popularity over the past decade. Notably, about half of 
the continent’s SWFs were established in the last decade. Although 
many have considered the role of African SWFs in infrastructure 
development, fulfilling the Sustainable Development Goals, climate 
financing as well as sustainable development in general, there is a 
dearth of literature on the potential role of African SWFs in catalysing 
the digital economy in the continent.19 This is surprising, considering 
that most African SWFs have development and diversification 
mandates that include investing in the innovation and technology 
sectors of their economies, as well as supporting Small and Medium 
Scale Enterprises (SMEs). It is against this background that this paper 
is conceived, with a view to examining the potential ways African 
SWFs can promote digital transformation in Africa.  

This paper begins with definitions of the key terms: “digital economy” 
and “SWFs” followed by an overview of the African digital ecosystem 
and SWFs industry. The paper also examines the goals and objectives, 

 
15 Supra n 9, at 18. The number of SWFs varies considerably depending on the 
definition of SWFs one has adopted. A Preqin Special Report (infra n 18) noted 
that there were 78 operational SWFs as at August 2018. 
16 Capape, supra n 14.   
17 Ibid. 
18 Preqin, “Preqin Special Report: Sovereign Wealth Funds (August 2018)”, 
available at https://docs.preqin.com/reports/Preqin-Special-Report-Sovereign-
Wealth-Funds-August-2018.pdf (accessed 19 January 2019), pp. 2 & 5. As at 
March 2018, SWFs held about 2.8% of all global financial assets, making them the 
4th largest institutional investor group in the world. 
19 For instance, Hove, supra n 14, considered the role of SWFs in infrastructure 
development in Africa; Quantum Global (supra n 10) considered SWFs as a driver 
of African development; J. Chen, “Financing the Sustainable Development Goals: 
The Role of African Sovereign Wealth Funds”, (2019) 51(4) New York University 
Journal of International Law and Politics, available at https://www.nyujilp.org/print-
edition/volume-51/ (accessed 16 December  2020), considered the role of 
African SWFs in financing the Sustainable Development Goals. 
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size of assets, source of funding and liabilities of African SWFs with a 
view to exposing the unique characteristics that make African SWFs 
suitable instruments for catalysing digital transformation and the digital 
economy in the continent. Thereafter, the paper will focus on the 
roles of African SWFs in promoting digital transformation, innovation 
and the digital economy in Africa. 

1.2. Defining “Digital Economy” 

The term digital economy refers to an economy that is driven by digital 
technologies.20 In essence, digital economy is one in which economic 
processes (production and distribution of goods and services), 
transactions, social interactions and activities are powered by 
technology.21 Thus, in a digital economy, knowledge and digitized 
information are used in economic activities as factors of production.22 
The digital economy comprises non-traditional sectors of an economy 
such as “internet, cloud computing, big data, fin-tech, and other new 
digital technologies”, that are deployed for the collection, storage, 
analysis and transmission of information, as well as for social 
interactions.23 In addition to digitized information, the digital economy 
also includes the information and communication infrastructure which 
powers it.24 

 
20 Science Daily, “Digital Economy”, available at 
https://www.sciencedaily.com/terms/digital_economy.htm  (accessed 19 January 
2020). The term was coined by D. Tapscott in his 1995 book The Digital Economy: 
Promise and Peril in the Age of Networked Intelligence. 
21 Techopedia, “Digital Economy”, available at 
https://www.techopedia.com/definition/32989/digital-economy (accessed 24 
December 2019). 
22 Asian Development Bank, “Understanding the Digital Economy: What is it and 
How can it Transform Asia?”, available at 
https://www.adb.org/news/events/understanding-digital-economy-what-it-and-
how-can-it-transform-asia 
 (accessed 24 December 2019). 
23 Ibid. 
24 Hans-Dieter Zimmerman, “Understanding the Digital Economy: Challenges for 
New Business Models”, (2000) Paper 402 AMCIS 2000 Proceedings, p. 729, 
available at https://bit.ly/37ruAwE (accessed 19 January 2020); J.C. Freitas Jr et 
al., “Digital Capabilities as Driver to Digital Business Performance”, (2016) 22nd 
Americas Conference on Information Systems, available at 
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Digital economy has been referred to as the “internet economy”, 
“new economy” or “web economy”.25 However, it differs from related 
concepts like digitization, digitalization and digital sector.26 
“Digitization” refers to the conversion of information from analogue 
format into digital27 while “digitalization” means the infusion of 
information technology into products and production processes.28 
Digital economy is all-embracing and differs from the “digital sector”, 
which refers to specific aspects of the economy such as ICT-related 
goods and services to online platforms and platform-enabled 
services.29 It is noteworthy that given the widespread adoption of 
technology and digital applications across all facets of economic 
activities, distinction between the traditional and digital economy is 
becoming increasingly blurred.30 

1.3. Defining “Sovereign Wealth Funds” 

SWFs are state-owned special investment vehicles that manage and 
invest specific government assets in pursuit of specific national 
objectives.31 This line of definition has been criticized as “simple and 

 
https://www.researchgate.net/publication/305851313_Digital_Capabilities_as_D
river_to_Digital_Business_Performance (accessed 15 January 2020). 
25 Supra n 20. 
26 International Monetary Fund, “Measuring the Digital Economy”, available at 
https://www.imf.org/en/Publications/Policy-Papers/Issues/2018/04/03/022818-
measuring-the-digital-economy (accessed 4 January 2020), pp. 1 – 2. 
27 R. Kohli and V. Grover, “Business Value of IT: An Essay on Expanding Research 
Directions to Keep up with the Times”, (2008) 9(1) Journal of the Association for 
Information Systems, p. 23; A.S. Bharadwaj, “Resource-based Perspective on 
Information Technology Capability and Firm Performance: An Empirical 
Investigation”, (2000) 21(4) Management Information Systems Quarterly; A. 
Bharadwaj et al., “Digital Business Strategy: Toward a Next Generation of 
Insights”, (2013) 37(2) Management Information Systems Quarterly. 
28 Supra n 26. 
29 Ibid. 
30 Supra n 20. 
31 A.D. Dixon and A.H.B. Monk, “What Role for Sovereign Wealth Funds in 
Africa’s Development?”, (2011) Centre  for Global Development (Oil-to-Cash Initiative 
Background Paper), available at 
http://www.cgdev.org/doc/Initiatives/Oil2Cash/Final_Formatted_Monk_and_Di
xon_SWF_10.11.pdf (accessed 17 December 2020), p. 5; M.M. Barnes, “The 
United Nations Guiding Principles on Business and Human Rights, the State Duty 
to Protect Human Rights and the State-Business Nexus”, (2008) 15 Brazilian 
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very general”32 and may result in the characterization of every State-
owned investment or asset management entity as an SWF, even when 
they do not exhibit other features of SWFs.33 From a broad 
perspective, SWFs have been defined by the Santiago Principles34 as: 

…special purpose investments funds or arrangements 
owned by the general government. Created by the 
general government for macroeconomic purposes, 
SWFs hold, manage, or administer assets to achieve 
financial objectives, and employ a set of investment 
strategies which include investing in foreign financial 
assets.35 

2.0. DIGITAL ECONOMY IN AFRICA 

The emergence of Africa’s digital economy has been traced to Cape 
Town, South Africa, when Mark Shuttleworth created Thawte, a 
certificate authority that was subsequently acquired by Verisign.36 
Thawte was followed by the creation of BusyInternet by Mark Davies 
and his colleagues in Ghana in 2001. From South Africa, the tech wave 
spread across the continent. Kenya, Ivory Coast, Nigeria, Ghana and 

 
Journal of International Law, p. 42; F. Bassan, The Law of Sovereign Wealth Funds 
(Edwards Elgar Publishing, Inc.: 2011), p. 32. 
32 V.J. Tejera, “The U.S. Law Regime of Sovereign Immunity and the Sovereign 
Wealth Funds”, (2016) 25(1) University of Miami Business Law Review. 
33 The Santiago Principles notes that SWFs exclude “foreign currency reserve 
assets held by monetary authorities for the traditional balance of payments or 
monetary policy purposes, state-owned enterprises in the traditional sense, 
government-employee pension funds, or assets managed for the benefit of 
individuals”. International Working Group of Sovereign Wealth Funds, 
“Sovereign Wealth Funds Generally Accepted principles and Practices – Santiago 
Principles” (2008). 
34 Also known as the Generally Accepted Principles and Practices (GAPP), the 
Santiago Principles are a set of voluntary principles and practices established by 
the International Working Group (IWG) of SWFs with a view to enthroning 
sound governance and management among their members. 
35  International Working Group of Sovereign Wealth Funds, “Sovereign Wealth 
Funds Generally Accepted principles and Practices – Santiago Principles” (2008); 
E.M. Truman, Do the Rules Need to be Changes for State-Controlled Entities? The 
Case of Sovereign Wealth Funds, Sovereign Investments 4040 (Wounter P. F. 
SchmitJongbloed et al. eds., Oxford University Press, 2012). 
36 E.M.K. Osiakwan, “The KINGS of Africa’s Digital Economy”, available at 
https://link.springer.com/chapter/10.1057/978-1-137-57878-5_3 (accessed 19 
January 2020), pp. 54-55.  
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South Africa (KINGS) have been described as kings of the digital 
economy in Africa and are likened to the Asian Tigers.37 

Digital transformation in Africa was sparked by the mobile and 
telecommunication revolution witnessed in the continent in the late 
1990s, which transformed it from a continent with few landlines to 
one where almost everyone now has a mobile phone.38 As at 1998, 
less than four million people had mobile phones in Africa but by 2011, 
there were about 500 million mobile phone users.39 This rapid growth 
in telecommunication capabilities was led by indigenous companies 
such as MTN of South Africa, Safaricom of Kenya and Glo of Nigeria 
among others.40 Furthermore, the landing of submarine and terrestrial 
cables in Africa brought about broadband connection which propelled 
further growth in digital activities across Africa.41 Although Africa’s 
digital ecosystem is still considered small by Silicon Valley standards, it 
is considered one of the fastest growing and thriving technology 
markets globally, based on factors such as the volume of activities and 
year on year expansion of tech hubs, venture capital activities and 
start-up formation across the continent.42 Currently, the digital 
economy is considered the future of Africa and contributes about 
$120 billion to the GDP of Sub-Saharan Africa.43 In fact, McKinsey 
projects that digital economy will contribute over $300 billion to 
Africa’s GDP by 2025.44 

 
37 Ibid, at 56. 
38 Ibid, at 57. 
39 Ibid. 
40 Ibid. 
41 Ibid, at 58. 
42 J. Bright, “Driving Deep into Africa’s Blossoming Tech Scene”, available at 
https://techcrunch.com/2019/05/31/diving-deep-into-africas-blossoming-tech-
scene/ (accessed 19 January 2020). 
43 B. Nash, “The Future is African”, available at 
https://techcrunch.com/2015/09/05/the-future-is-african/ (accessed 19 January 
2020) (noting that “with smartphone prices plummeting, with ever affordable, 
and fast, mobile data and with increasingly user-friendly services, tech has taken 
off in Africa”). 
44 McKinsey (2013) cited in U.N. Economic Council for Africa, “What are the 
benefits of Digital ID, Digital Trade, and Digital Economy in Africa?”, available at 
https://knowledge.uneca.org/eca/dite-africa/what-are-benefits-digital-id-digital-
trade-and-digital-economy-africa (accessed 19 January 2020). 
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3.0. OVERVIEW OF AFRICAN SWFS INDUSTRY 

Botswana’s Pula, established in 1994 to manage the country’s excess 
revenue from diamond exports, is the oldest SWF in Africa.45 
Following Pula, other African countries have established SWFs to 
manage their surplus receipts from their commodity exports.46 Prior 
to 2010, there were ten SWFs in Africa but the number has grown 
exponentially as a result of the boom in commodity prices and  the 
discovery of oil by some African countries between 2010 and 2015 
(about 50% of the continent’s funds including those of Ghana, Nigeria, 
Senegal, Rwanda, Tanzania were established between 2010 and 
2015).47 According to the African SWFs Index 2018, there were about 
twelve operational SWFs in the continent.48 

3.1. Assets and Liabilities 

According to the African Sovereign Wealth Fund Index, the total 
assets managed by African SWFs declined from $159 billion in 2014 to 
$89 billion in 2018.49 This decline has been attributed to the slump in 
hydrocarbon prices from which most African funds were generated.50 
Algeria’s Revenue Regulation Fund is the largest fund with $38.5 billion 
under management followed by the Libyan Investment Authority with 
$34 billion under management.51 Botswana’s Pula Fund and Angola’s 
Fundo Soberano each have $5 billion under management while 
Morocco’s Ithmar has $4.3 billion under management.52 The remaining 

 
45 R. Yonga, “African Sovereign Wealth Funds Guide”, available at 
https://www.african-markets.com/en/tools/research/african-sovereign-wealth-
funds-guide  (accessed 7 December 2019); Supra n 10.  
46 Konfidants, “African Sovereign Wealth Funds Index 2018”, available at 
http://www.konfidants.com/2019/03/23/african-sovereign-wealth-funds-index-
2018/ (accessed 15 January 2020), p. 4. 
47 Supra n 10, at 7; Hove, supra n 14, at 131. 
48 Supra n 46. The number of African SWFs vary depending on the nature and 
type of funds considered. For instance, Quantum Global (supra n 10) reported 
that Africa had 20 SWFs. 
49 Ibid. The assets of African SWFs will keep expanding as more countries 
establish new funds.  
50 Ibid. 
51 The Algerian and Libyan funds had AUM of $77 billion and $67 billion 
respectively as at 2015 before the collapse of crude oil prices. See Quantum 
Global (supra n 10, at 7). 
52 Supra n 46, at 5. 
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African funds managed a total of about $2 billion.53  Compared to their 
peers, African SWFs constitute the smallest in terms of AUM. This 
affects their ability to influence proceedings on the global stage as well 
as the extent to which they can fulfil their domestic goals.54 

In terms of liability, African SWFs are generally liable to the citizens of 
their country via the government. Other than the stabilization funds 
that have cash call obligations to their governments, most African 
SWFs have no defined or immediate pay-out obligations compared to 
the likes of Alaska Permanent Fund Corporation that makes annual 
dividend distributions to the residents of Alaska.55 

3.2. Sources of Funding 

SWFs are usually funded from “balance of payments surpluses, official 
foreign currency operations, the proceeds of privatizations, fiscal 
surpluses, and/or receipts resulting from commodity exports.”56As a 
result, most SWFs emanate from countries with trade or balance of 
payment surpluses such as China and/or commodity-exporting 
countries,57 which to a large extent explains why most SWFs were 
established around the 1970s and early 2000s during the boom in 
commodity prices.58 Also, some SWFs were established following the 

 
53 Ibid. 
54 T. Triki and I. Faye, “Africa’s Quest for Development: Can Sovereign Wealth 
Funds help?”, (2011) Working Paper Series No. 142, p. 9 (stating that African SWFs 
constituted only about 2% of the global SWFs market); SWFI, “Sub-Saharan 
African Sovereign Wealth Fund Assets Above $10 Billion”, available at 
https://www.swfinstitute.org/news/73134/sub-saharan-african-sovereign-wealth-
fund-assets-above-10-billion  (accessed 27 December 2019) (estimating that Sub-
Saharan African SWFs had just $13 billion in total assets). 
55 The Alaskan fund makes annual dividend distribution to residents of Alaska 
from investment earnings of the State’s mineral royalties and the remainder is 
invested for the benefit of the future generation. Permanent Fund Dividend 
Division “About Us” available at https://pfd.alaska.gov/Division-Info/About-Us 
(accessed 18 January 2020); S. Kim, “Why Norwegians Are Millionaires and 
Americans are Paupers”, available at 
https://abcnews.go.com/Business/norwegians-millionaires-norways-sovereign-
wealth-fund/story?id=21488085 (accessed 18 January 2020). 
56 International Working Group of Sovereign Wealth Funds, supra n 35. 
57 K. Amadeo, “Sovereign Wealth Funds – Where the World’s Richest Countries 
Invest”, available at https://www.thebalance.com/sovereign-wealth-funds-
3305969 (accessed 27 December 2019). 
58 Chen, supra n 19, at 1267.  
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discovery or commencement of mineral exports by the relevant 
country.59 The establishment and funding of African SWFs follows the 
global trend, with majority of these funds established and funded from 
surplus receipts from mineral exports, especially hydrocarbons.60 For 
example, the SWFs of Nigeria, Ghana, Libya, Angola, and Algeria were 
all capitalized from excess revenues from hydrocarbon exports, while 
Botswana’s Pula was established from surplus revenue from diamond 
exports.61 Notably, the SWFs of Senegal, Rwanda and Morocco were 
not funded from commodity exports.62 

3.3. Objectives and Mandates 

The SWFs community is heterogonous and its members differ in terms 
of their structure, funding, investment strategies, and even their goals 
and objectives.63 However, they are generally classified into 
stabilization, development, savings and diversification funds based on 
their objectives and mandates.64 Usually, the objectives of an SWF 
reflects the macroeconomic priorities of the establishing country and 
determines the operational, investment and asset strategies of the 
fund.65 In turn, the objectives of a fund are largely determined by the 
legal system and regulatory regimes under which the fund was 
established.66 

 
59 Supra n 46. 
60 Ibid; Triki and Faye, supra n 54, at 8. 
61 SWFI, Supra n 54. 
62 Supra n 46. 
63 Wilson Centre, “Harnessing Sovereign Wealth Funds for Sustainable Economic 
Development in Africa”, (2016) Paper No. 5, available at 
https://www.wilsoncenter.org/publication/policy-recommendations-and-
options-harnessing-sovereign-wealth-funds-for-sustainable (accessed 10 January 
2020), p. 2. 
64 Supra n 18, at 4 (classified SWFs into capital maximization, stabilization and 
economic development funds: (a) capital maximization funds seek to build a risk-
adjusted capital base for growth and preservation of national wealth, (b) 
stabilization funds aim to facilitate fiscal stability of their establishing country’s 
economy and stabilize their exchange rate in situations such as external shocks 
and (c) economic development funds are dedicated to boosting a country’s long-
term productivity by investing in physical and social infrastructure as well as by 
diversifying the economy). 
65 Supra n 63. 
66 Supra n 18, at 4. 
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Stabilization funds promote fiscal stability in their country by shielding 
the economy from external shocks like fall in commodity prices.67 
Also, they seek to stabilize exchange rates and meet their country’s 
balance of payment deficits.68 Stabilization funds are usually established 
by resource-rich countries to support their national budgets and 
exchange rates during “commodity and cyclical downturns”.69 For 
example, the Ghana Stabilization Fund is a contingency fund vehicle 
established to preserve funds that can be used to meet unplanned 
government expenditures in the event of a fall in oil prices.70 In the 
past, Algeria withdrew from its SWF to fund fiscal deficits and repay 
public debt while Mauritania used its SWF assets to stimulate its 
economy during the global financial crises in 2009.71 Given their 
functions, stabilization funds require regular liquidity. Hence, they 
usually allocate most of their assets to liquid and short-term assets like 
fixed income products.72 It is noteworthy that stabilization funds differ 
from other funds and assets held by central banks and State-owned 
entities.73 Unlike SWFs, central banks manage government funds 
largely for monetary policy reasons such as managing the currency 
value and inflation.74 

Inter-generational savings funds are mechanisms for inter-generational 
equity.75 They manage and re-invest surplus national wealth, especially 
from non-renewable natural resources like hydrocarbon,76 in order to 

 
67 Supra n 46, at 7. 
68 Supra n 63; Triki and Faye, supra n 54, at 6. 
69 Supra n 46, at 7; A. Putz, “What is a sovereign wealth fund?”, available at 
https://pitchbook.com/news/articles/what-is-a-sovereign-wealth-fund (accessed 
28 December 2019). 
70 Supra n 63. 
71 Hove, supra n 14, at 141. 
72 Ibid. 
73 A. Al-Hassan et al., “Sovereign Wealth Funds: Aspects of Governance 
Structures and Investment Management”, (2013) Working Paper WP/13/231, 
available at 
https://www.imf.org/en/Publications/WP/Issues/2016/12/31/Sovereign-Wealth-
Funds-Aspects-of-Governance-Structures-and-Investment-Management-41046 
(accessed 11 January 2020). 
74 Ibid.  
75 Also known as future generations fund, heritage funds or capital maximization 
funds. 
76 Dixon and Monk, supra n 31, at 7; Hove, supra n 14, at 141. 
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accumulate a risk-adjusted capital base, with a view to preserving and 
transferring national wealth across generations.77 Savings funds have 
inter-generational time horizon (they invest with the future generation 
in mind). Hence, they seek to build a portfolio of long-term assets that 
can withstand short-term market volatilities.78 Since they have no 
immediate liquidity needs, savings funds also invest in non-liquid asset 
classes such as private equity and venture capital in order to benefit 
from liquidity premiums.79 The Nigerian Future Generation Fund is a 
savings fund established to build a diversified portfolio of assets and a 
strong capital base that will be used to cater for future generation of 
Nigerians when the nation’s hydrocarbon reserves are exhausted.80 

Diversification funds seek to launch and develop new sectors in their 
domestic economy, usually with a view to curing Dutch disease81 and 
breaking their country’s dependence on one source of revenue.82 For 
many African countries, discovery of natural resources has been a 

 
77 Supra n 18 at 4; Putz, supra n 69; Supra n 31. 
78 Supra n 18 at 4; Dixon and Monk, supra n 31, at 7. 
79 Supra n 18, at 4. 
80 Nigeria Sovereign Investment Authority, “Future Generations Fund”, available 
at http://nsia.com.ng/investments/future-generations-fund (accessed 14 January 
2020). 
81 Dutch disease refers to a circumstance in which discovery of natural resources 
harms rather than propel economic growth for the relevant country. This is 
predominantly an issue for developing countries and arises due to large inflow of 
foreign exchange into the resource exporting country from commodity exports, 
resulting in the appreciation of the local currency on the international market 
and makes other sectors of the domestic economy non-competitive. Dutch 
disease originated in Netherland after its gas discovery in the North Sea, which 
led to appreciation in the Dutch currency and crowded out other exports. See 
A.T. Same, “Mineral-Rich Countries and Dutch Disease: Understanding the 
Macroeconomic Implications of Windfalls and the Development Prospects – The 
Case of Equatorial Guinea” (2008) The World Bank Policy Research Working Paper 
No. 4595, available at 
https://openknowledge.worldbank.org/bitstream/handle/10986/6747/wps4595.p
df?sequence=1&isAllowed=y (accessed 17 December 2020); E. Ianchovichina and 
H. Onder, “Dutch disease: An economic illness easy to catch, difficult to cure”, 
available at https://www.brookings.edu/blog/future-
development/2017/10/31/dutch-disease-an-economic-illness-easy-to-catch-
difficult-to-cure/(accessed 14 January 2020); S.E. Wills, L.W. Senbet, and W. 
Simbanegavi, “Sovereign Wealth Funds and Natural Resource Management in 
Africa”, (2016) 25(2) Journal of African Economics. 
82 Supra n 18. 
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bitter-sweet experience and not yielded the anticipated rewards.83 
Research reveals that resource-rich countries have experienced 
stunted growth despite the huge revenues generated from the export 
of mineral resources.84 Thus, SWFs have become powerful 
instruments for managing resource revenues and opening up other 
sectors for resource-rich countries. For example, Saudi Arabia, a 
leading oil exporting country, recently expanded the mandate of its 
SWF to include launching and developing new sectors in the domestic 
economy.85 Some diversification funds also invest in the international 
market as a means of diversifying away from their own economy.86 
Development funds promote their country’s domestic development 
goals by investing in critical physical and socio-economic infrastructure 
that will boost long-term productivity, industrialization and growth in 
the local economy.87 For example, Nigeria’s Infrastructure Fund is 
charged with domestic infrastructure financing and development. Like 
savings funds, development and diversification funds also have the 
flexibility to invest in long-term and non-liquid asset classes such as 
infrastructure, real estate, venture capital and private equity.88 

African SWFs usually pursue stabilization, inter-generational savings, 
economic development and diversification goals under an umbrella 
structure.89 For example, the Nigerian Sovereign Investment 
Authority (NSIA) is divided into three sub-funds dedicated to inter-
generational savings, infrastructure development and stabilization 

 
83 Dixon and Monk, supra n 31. In addition to low economic growth, resource 
abundance has been associated with civil wars and insurgency in sub-Saharan 
Africa. 
84 Ibid. 
85 Putz, supra n 69. 
86 Supra n 18. 
87 Ibid, at 4. 
88 Ibid. 
89 Supra n 63; Supra n 18, at 4. The Santiago Principles classifies SWFs into 
stabilization, savings, development, pension reserve funds and reserve investment 
corporations based on the IMF taxonomy of SWFs. See IMF, Global Financial 
Stability Report, available at 
https://www.imf.org/en/Publications/GFSR/Issues/2016/12/31/Global-Financial-
Stability-Report-April-2012-The-Quest-for-Lasting-Stability-25343 (accessed 12 
January 2020); Supra n 73. 
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respectively.90 Similarly, the Libyan SWF is divided into Budget 
Stabilization Fund, Future Generation Fund and Local Development 
Fund.91  The Budget Stabilization Fund undertakes short term 
investments in liquid assets while the other two undertake longer term 
investments.92 

3.4. Investment Strategies and Asset Allocation 

The asset allocation and investment strategy of African SWFs differ 
considerably based on the specific mandates and investment objectives 
as well as the complexity of the fund.93 Stabilization funds, given their 
mandates, adopt conservative and passive investment strategies.94 
Stabilization funds also have relatively short investment horizons, as 
their main goal is shielding their economies from macroeconomic 
shocks as well as providing a buffer to supplement their national 
revenues.95Also, they heavily invest in liquid assets such as fixed 
income financial instruments and assign most of their AUM to low-
risk, low return and stable investments, with a view to meeting their 
liquidity needs easily.96 For example, the Nigerian Stabilization Fund 
primarily invests in short-term assets; has a short-time horizon and 
low returns target; and invests conservatively with liquidity as its 
topmost priority given the unpredictability of its cash calls.97 

On the other hand, savings, diversification and development funds, 
with no immediate or defined liabilities, usually adopt long term 
investment strategies.98 They are usually more aggressive and aim to 
build a portfolio that includes higher-return assets like private equity, 
venture capital, and infrastructure; characterized by high-risk and non-

 
90 S. 4, Nigeria Sovereign Investment Authority (Establishment etc.) Act, 2011 
Gazette No. 64 Vol. 98, 
https://nsia.com.ng/~nsia/sites/default/files/downloads/NSIA%20Act.pdf 
(accessed 20 January 2020). 
91 Supra n 10, at 8; Hove, supra n 14, at 141. 
92 Ibid. 
93 Supra n 10, at 11. 
94 Ibid. 
95 Ibid. 
96 Ibid. 
97 Nigeria Sovereign Investment Authority, “Stabilization Fund”, available at 
http://nsia.com.ng/investments/stabilisation-fund (accessed 14 January 2020). 
98 Supra n 10, at 11 
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liquidity.99 For instance, the Nigerian Future Generations Fund 
implements an aggressive investment strategy that is aimed at building 
a diversified portfolio of growth assets that will provide a solid savings 
base for the future generation.100 Development funds in particular, 
target strategic domestic sectors like infrastructure and other non-
liquid and strategic investments that can stimulate domestic economic 
growth.101 For example, the NSIA allocated 40% of its AUM to the 
Nigeria Infrastructure Fund which invests primarily in domestic 
infrastructure.102 The Nigerian Infrastructure and Future Generation 
Funds are guided by the Nigerian government’s twenty years 
investment horizon.103 

4.0. CATALYSING DIGITAL ECONOMY: THE ROLE 
OF AFRICAN SWFS 

Digital transformation has been recognized as a prerequisite for 
economic growth and sustainable development.104 According to 
Chambers, digital transition is capable of jump-starting economic 
growth, creating jobs, and fuelling innovation.105 Digital transformation 
and the digital economy will have transformative impact on the growth 
and development in Africa.106 In particular, the realization of the 
Agenda 2063 requires innovation and massive application of ICT as an 
enabler for efficient delivery of goods and services across all sectors, 

 
99 Ibid. 
100 Supra n 80. 
101 Supra n 10, at 11. 
102 Nigeria Sovereign Investment Authority, “About Us”, available at 
http://nsia.com.ng/about-us (accessed 19 January 2020); Hove, supra n 14, at 142. 
103 Supra n 80. 
104 R. Makhoul, “Digital for the People, by the People, Accenture”, available at 
https://www.accenture.com/_acnmedia/pdf-
66/accenture_strategy_digital_for_the_people_pov.pdf (accessed 28 December 
2019) describing digital “acumen and capabilities” as the greatest resource a 
country could have in the current global economic dispensation; V. Songwe, “A 
Digital Africa”, (2019) 56(2) Finance & Development, available at 
https://www.imf.org/external/pubs/ft/fandd/2019/06/digital-africa-songwe.htm 
(accessed 12 January 2020), pp. 27-29. 
105 J. Chambers, “Economic Prosperity in the Digital Age”, available at 
https://www.weforum.org/agenda/2017/01/when-it-comes-to-digitization-there-
is-no-time-to-waste (accessed 19 January 2020). 
106 Songwe, supra n 104, at 27 (noting that digitalization brings opportunities to 
leapfrog development). 
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including government services, manufacturing, job creation, financial 
services, agriculture, healthcare, education and trade.107 With its 1.2 
billion inhabitants, rapid deployment of digital technologies and the 
digital economy will help Africa to leapfrog its current development 
challenges and deploy its youthful population for sustainable and 
inclusive economic growth.  

The DTS reflects Africa’s aspiration to harness and deploy digital 
technologies and the digital economy to transform the continent’s 
economies, societies and the governments, with a view to scaling 
economic growth, creating jobs and reducing poverty.108 The DTS 
notes that to realize its digital potentials, Africa must close its digital 
infrastructure financing gap and provide adequate mentoring and 
training for digital entrepreneurs across the continent.109 SWFs have 
become important tools for promoting and harnessing innovation and 
technology as well as diversifying their domestic economies.110 Among 
others, African SWFs can finance the development and improvement 
of Africa’s digital infrastructure and digital capabilities,111 attract 
foreign investments into the continent’s digital and technology sectors, 
and foster innovation by establishing innovation hubs and providing 
venture financing to entrepreneurs, technology companies and start-
ups in their respective countries. This part will focus on the potential 
roles of African SWFs in financing digital infrastructure development, 

 
107 UN Broadband Commission for Sustainable Development, “Connecting Africa 
through Broadband – A Strategy for Doubling Connectivity by 2021 and Reaching 
Universal Access by 2030, available at, 
https://www.broadbandcommission.org/Documents/working-
groups/DigitalMoonshotforAfrica_Report.pdf (accessed 17 December 2020), p. 
14. 
108 Ibid. 
109 Supra n 6, at 1; M. Maddy, “The Intensifying Battle for Africa’s Burgeoning 
Tech Landscape”, available at https://techcrunch.com/2018/02/23/the-
intensifying-battle-for-africas-burgeoning-tech-landscape-2/ (accessed 19 January 
2020). Maddy highlighted lack of infrastructure and technical knowledge as some 
of the key challenges facing Africa’s tech landscape. 
110 Makhoul, supra n 104, at 3. 
111 R. Gottschalk, “Financing South-South Cooperation for Building Digital 
Capacities”, available at 
https://unctad.org/meetings/en/SessionalDocuments/2018_04_Oct_Gottschalk.
pdf (accessed 28 December 2019). 
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co-investing and attracting foreign investments as well as supporting 
their local innovation economies via venture financing. 

4.1. Financing Digital Infrastructure Development 

The DTS reckons that the digital transformation in Africa is being 
hampered by lack of reliable, affordable and efficient digital 
infrastructure such as “broadband and high speed networks, terrestrial 
optic fibre networks, fibre over power lines, submarine cables, satellite 
communication, mobile communication, Internet Exchange Points 
(IXPs), postal infrastructure, digital terrestrial broadcasting, data 
centres”.112 Mullins also highlighted antiquated infrastructure, poor 
broadband penetration and poor internet and telecommunication 
services as some of the problems stifling the growth of Africa’s digital 
economy.113 To buttress the foregoing point, the International 
Telecommunication Union noted that 10% expansion in Africa’s 
broadband penetration alone will lead to a 2.5% increase in GDP per 
capita.114 To achieve universal broadband connection in Africa by 
2030, the continent must connect about 1.1 billion new users, which 
requires the construction of 250,000 new 4G base stations and at least 
250,000 kilometres of fibre.115 The continent lacks the requisite 
financing needed to develop new, and expand existing, digital 
infrastructure. Hence, the DTS highlights shortage of financing as a 
major problem facing Africa’s quest for digital transformation.116 For 
instance, about $9 billion worth of additional investments will be 
required by 2021 to double broadband connectivity117 while $29 
billion in capital expenditure will be needed achieve universal 
broadband access in Africa by 2030.118 The African Development Bank 

 
112 Supra n 6, at 1. 
113 N. Mullins, “Kenya’s Silicon Savannah is Driving Africa’s Unique Economic 
Rise” available at https://www.mercer.com.sg/our-thinking/voice-on-
growth/africas-unique-economic-rise.html (accessed 19 January 2020). 
114 Supra n 107, at 8. 
115 Ibid, at 16. 
116 Supra n 6, at 1; Supra n 111. 
117 Supra n 107, at 16. To double broadband connectivity by 2021, Africa must 
connect nearly 220 million new users to the internet. 
118 Ibid. Additional $53 billion is required over that period for network operation 
and maintenance. In total, about $100 billion is required to achieve universal 
broadband access in Africa by 2030.  
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noted that just about 2.6% of infrastructure investments in Africa went 
into ICT in 2016.119 

As long-term investors with large scale capital base, African SWFs have 
the potential to play critical roles in funding Africa’s digital 
infrastructure gap.120 Despite this potential, SWFs investments in 
Africa is relatively low and skewed in favour of the natural resources 
sector.121 Similarly, the available SWFs infrastructure investments 
went into bankable brownfield projects, with high-returns and less 
risk, rather than Greenfield projects.122 Hence, there is still room for 
African SWFs to lead the way in developing the continent’s 
infrastructure and, in particular, helping to bridge the financing gap in 
the area of telecommunication and digital infrastructure.123 African 
SWFs have been increasingly investing in domestic infrastructure in 
pursuit of their domestic development or diversification mandates. 
Some African SWFs have established sub-funds specifically dedicated 
to domestic or regional infrastructure development, reflecting the 
recognition by African governments that SWFs can be effective tools 
for addressing their domestic infrastructure deficits in key areas such 
as energy, telecommunication and transportation. For instance, the 
NSIA allocates 40% of its AUM to the Nigerian Infrastructure 
Development Fund which invests in critical national infrastructure 
projects like power, telecommunication and transport.124 

In addition to the direct financing of digital and telecommunication 
infrastructure projects, African SWFs can underwrite or guarantee 
debts or invest in infrastructure bonds and other financial instruments 
issued for the purpose of financing digital infrastructure projects in 

 
119 V. Songwe, supra n 104, at 29; Hove, supra n 14, at 142 (noting that mobilizing 
finance for infrastructure development in Africa remains a daunting challenge). 
120 R. Sharma, “Sovereign Wealth Funds Investment in Sustainable Development 
Sectors”, available at https://www.un.org/esa/ffd/high-level-conference-on-ffd-
and-2030-agenda/wp-content/uploads/sites/4/2017/11/Background-
Paper_Sovereign-Wealth-Funds.pdf (accessed 28 December 2019), p. 2; Hove, 
supra n 14, at 131. 
121 Supra n 10, at 14. 
122 Ibid; Hove, supra n 14, at 131. 
123 Supra n 111; Hove, supra n 14, at 131. 
124 Supra n 10, at 14. 
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their respective countries.125 They can also inject additional liquidity 
to their domestic debt and equity markets with a view to deepening 
their domestic financial markets.126 For example, in order to enhance 
the credit quality of domestic infrastructure projects, the NSIA, in 
partnership with GuarantCo., KfW Development Bank, and Africa 
Finance Corporation, established the Infrastructure Guarantee 
Company (InfraCredit).127 InfraCredit provides local currency 
guarantee for debt instruments issued for finance qualifying 
infrastructure projects in ICT/telecommunication and other critical 
sectors of the Nigerian economy.128 Furthermore, given their 
expertise and experience in project financing and development, 
African SWFs can also be used by their governments to channel 
available resources into priority national infrastructure projects. For 
example, the NSIA manages the $650 million Presidential 
Infrastructure Development Fund recently established by the Federal 
Government of Nigeria to finance critical road and power projects 
across the country.129 

4.2. African SWFs and Co-Investments in the Digital 
Economy 

Co-investing is a growing trend among SWFs. Investing alongside 
mature and established institutional investors helps to increase the 
acceptability of SWFs within the global financial community, thereby 
enhancing their reputation and legitimacy.130 In addition, co-investing 
opens up cross-border investment opportunities and improves 
country-to-country relationships which scales the buying power of 
funds and enable them to cultivate relationships with other 

 
125 Hove, supra n 14, at 148. 
126 Ibid. 
127 InfraCredit, “Who We Are”, available at https://infracredit.ng (accessed 14 
January 2020).  
128 Ibid. Eligible sectors include agriculture, ICT/telecoms, gas distribution, social 
infrastructure such as hospitals, power, renewable energy, and transportation. 
129 Nigeria Sovereign Investment Authority, “NEC Approves $650M Seed 
Funding as FG Establishes Presidential Infrastructure Development Fund”, 
available at http://nsia.com.ng/~nsia/sites/default/files/press-
release/NEC%20Approves%20Press%20Release.pdf (accessed 14 January 2020). 
130 Hove, supra n 14, at 148. 
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institutional investors which they can leverage in pursuit of their 
mandates.131 

Given the small size of African SWFs, they use co-investment options 
like joint ventures and public-private partnerships. Other State-owned 
entities, and development finance institutions like the World Bank, can 
be used by African SWFs to mobilize additional capital for digital 
infrastructure development and venture investing in their respective 
countries.132 For example, Ithmar Capital of Morocco established 
Wessal Capital, a co-investment vehicle, through which it raised $2.5 
billion from other SWFs like Saudi PIF, KIA, QIA, and Mubadala 
Investment Company of UAE.133 Similarly, Russian Direct Investment 
Fund (RDIF) and the China Investment Corporation established the 
Russia-China Investment Fund (RCIF) in 2012 to enhance economic 
cooperation and investments between Russia and China. The RCIF 
received $2 billion commitments from RDIF and CIC on equal basis.134 
African SWFs can also partner with development finance institutions 
like the World Bank and the African Development Bank to fund digital 
infrastructure projects and support the continent’s digital ecosystem. 
For example, the World Bank, under its country partnership with 
Morocco, recently approved $700 million financing for Morocco’s 
digital transformation program.135 African SWFs can also utilize co-
investment strategies to access relevant expertise. For example, the 
NSIA financed the redevelopment and equipment of the Lagos 
University Teaching Hospital’s cancer centre using public private 
partnership.136 Despite its merits, co-investing is costly, labour-

 
131 Ibid. 
132 Supra n 10, at 14; Hove, supra n 14 at 148. 
133 Supra n 9, at 43. 
134 Ibid, at 46. 
135 The World Bank, “Morocco: New Program of Support Focused on Investing 
in People and Economic Transformation”, available at 
https://www.worldbank.org/en/news/press-release/2019/02/19/morocco-new-
program-of-support-focused-on-investing-in-people-and-economic-
transformation (accessed 14 January 2020). 
136 Nigeria Sovereign Investment Authority, “The Federal Government 
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available at http://nsia.com.ng/~nsia/sites/default/files/press-
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(accessed 14 January 2020). 
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intensive and requires multi-stakeholder engagements that may result 
in sub-optimal decision making, as the priorities of other co-investors 
must be accommodated.137 

4.3. Attracting Foreign Technology Investments 

African markets are characterized by enormous in-country risks such 
as armed conflicts, insurgency, corruption and political risks, making 
the continent a difficult terrain for foreign investors138 Also, the 
continent has tremendous liquidity problems due to the lack of robust 
and well-developed capital markets.139 Given the foregoing, direct 
investment remains the primary mode of capital inflow into Africa.  
Triki and Faye noted that Africa’s share in global SWFs investments is 
negligible.140 In fact, as at 2010, only about 5% of global SWFs 
resources were directed towards the continent.141 To this end, the 
emergence of African SWFs is a welcome development, as they 
constitute suitable mechanism for attracting greater foreign SWFs 
investments and foreign investments in general to the region. This is 
because the establishment of an SWF by a country has a signalling 
effect on foreign investors – it signals the credibility and maturity of 
the local economy to foreign investors.142 Similarly, SWFs improve the 
credit rating of their countries (for instance Nigeria and Angola 
recorded improvements in their credit rating upon establishing SWFs) 
and confidence in the ability of the home countries to meet their 
investment obligations, thereby making their home countries more 
attractive to private investors.143 

African SWFs have both the expertise and risk-sharing capability 
required to support and coordinate investments with foreign 
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investors.144 They can also serve as local counterparts to foreign 
investors looking to invest in digital infrastructure like broadband 
expansion projects, submarine cables and other telecommunication 
infrastructure.145 As large domestic institutional investors with robust 
knowledge of the local economy, African SWFs, by investing alongside 
foreign investors, will improve the credit rating and bankability of the 
relevant projects.146 For example, one of the goals of Turkey’s SWF is 
to develop the domestic entrepreneurial economy and become the 
“investment gate of Turkey”.147 African SWFs can also serve as 
intermediaries between foreign investors and local project developers 
and suppliers, as well as, use their government links to facilitate the 
procurement of relevant permits and tax incentives for the investee 
companies.148 African funds should also establish technology units that 
will be responsible for scouting and coordinating local technology 
investments, including determining and identifying the most investable 
sectors of the economy for foreign investors based on their country’s 
development priorities.149 

4.4. African SWFs and Venture/Innovation Investing 

The presence of a robust innovation and start-up ecosystem, including 
viable co-creation centres and research institutes are considered 
essential for digital transformation and the emergence of a viable digital 
economy.150 Thriving start-up and innovation ecosystems lead to 
technological advancement, creation of jobs, and bring about digital 

 
144 J. Braunstein, “Financing Africa’s Infrastructure Gap through New Forms of 
Co-Investments and Partnerships with Sovereign Wealth Funds”, available at 
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transformation and economic diversification.151 Since the last decade, 
Africa has been in a start-up boom led by the rapid growth in venture 
capital and improvements in mobile penetration, internet, and 
expansion in other digital infrastructure capabilities.152 Nigeria, South 
Africa and Kenya are some of the leading countries with respect to 
innovation, start-up formation, tech hubs and venture capital 
activities.153 SWFs are increasingly used as mechanism for launching 
and developing new sectors or diversifying their domestic economy.154 
African SWFs can foster innovation and the digital economy in the 
continent via the establishment of more innovation hubs and provision 
of venture funding to the local innovation and start-up communities.  

4.4.1. Establishment of Tech Hubs 

Currently, Africa has about 442 active tech hubs, accelerators and 
incubators, driving entrepreneurship, start-up formation, digital skills 
acquisition and technology activities across the continent.155 Examples 
include CcHub of Nigeria, Pan-Africa incubator MEST, and iHub of 
Kenya.156 In order to escalate technology adoption; promoting 
entrepreneurial and venturous culture; and the emergence of more 
viable innovation clusters across continent, African SWFs can 
collaborate with their public and private sector partners to establish 
new digital hubs and provide essential infrastructure within existing 
hubs.157 Some of the existing hubs already have funding and other 
partnerships with development finance institutions like the World 
Bank, which can be supported or expanded by African SWFs.158 For 
example, the government of Abu Dhabi through its SWF, Mubadala’s 
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partnership with leading technology companies and investors like 
Microsoft and SoftBank’s Vision Fund, launched a new technology and 
innovation centre, Hub 71.159 Hub 71 provides fully subsidized housing, 
office spaces and health insurance packages for start-ups operating 
within the hub. To address the funding needs of start-ups within the 
hub, a new venture fund was created by the Abu Dhabi government 
that will invest both in start-ups and venture capital funds operating in 
Abu Dhabi and co-invest with venture funds in tech start-ups based in 
Hub71.160 In Africa, the Rwandan Government established the Rwanda 
Innovation Fund (RIF) that is responsible for developing the domestic 
innovation economy. The RIF is building a $420 million Digital 
Innovation Precinct within the Kigali Innovation City.161 Also, the RIF 
provides venture financing to both local entrepreneurs, early-stage 
ventures as well as trained tech-oriented entrepreneurs in business 
planning and management.162 

4.4.2. Sovereign Venture Funding 

Sovereign venture funding refers to participation by SWFs in venture 
investment rounds alone or alongside traditional venture capital 
funds.163 Over the last decade, SWFs increased their private equity 
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and venture capital investments in technology companies and start-
ups.164 According to Engel, Hamirani, and Saklatvala,165 about 80% of 
SWFs allocated more assets to direct and indirect technology 
investments in the five years leading to 2016.166 One source estimates 
that in 2018 alone, SWFs invested about $3 billion in unlisted 
technology companies across 44 deals, the highest over the preceding 
three years.167 This paradigm shift by SWFs from conservative and 
passive investing to more aggressive and flexible investment strategies 
that allow for investments in alternative and non-liquid asset classes 
like private equity and venture capital has been attributed to both 
strategic and non-strategic reasons. From a strategic standpoint, most 
SWFs now have domestic mandates that include development and 
diversification of their respective economies. Hence, their increased 
investments in the technology and innovation sector, with a view to 
attracting technology and innovation into their respective domestic 

 
164 CBINSIGHTS, “Where the World’s Ten Most Active Sovereign Wealth Funds 
Invest in Tech”, available at https://www.cbinsights.com/research/sovereign-
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economies.168 The non-strategic reasons responsible for increased 
participation by SWFs in venture financing include their growing 
maturity and expertise in asset allocation;169 the quest for higher risk-
adjusted returns and the liquidity premiums that accrue from 
alternative assets like venture capital and private equity as well as the  
desire for better risk diversification.170 Furthermore, technology and 
innovative companies, in order to avoid the nuances of initial public 
offerings and life as listed companies, are increasingly reluctant to go 
public. Rather than listing, most entrepreneurs now resort to the 
private markets for early stage and growth capital171 and SWFs, given 
their long investment horizons compared to traditional private equity 
and venture capital funds, have emerged as sought-after investors.172 
SWFs being the highest equity investors in unlisted technology 
companies for 2018 is a testament to this.173 

SWFs have become powerful tools in the hands of countries seeking 
to boost their domestic entrepreneurial ecosystems.174 In fact, most 
countries have modified the mandate of their SWFs to include 

 
168 Supra n 165, at 6-7. It was noted that globally oriented SWFs such as 
Mumtalakat of Bhrain, Ireland’s National Pension Reserve, and the Oman State 
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venture capital. 
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fostering innovation and developing the local digital economy.175 For 
example, the mandates of Turkey’s wealth fund include the provision 
of cash or in-kind capital investments in start-ups and small and 
medium enterprises with a view to empowering the domestic 
entrepreneurial economy.176 As long term investors with large scale 
investable capital and no immediate liquidity concerns, African SWFs 
are well placed to bridge the venture financing gaps within their 
respective economies. They can participate directly or indirectly in the 
domestic venture capital industry among others, investing in start-ups 
and local venture capital funds. Vibrant local venture capital industries 
across Africa will enhance innovation and bring about new digital 
technologies, create jobs and promote economic development across 
the continent.177 For example, Gabon’s Okoume Capital and Angola’s 
Fundo Soberano de Angola (FSDA) have announced commitments to 
support their respective innovation economies.178 FSDA has 
established the “Mezzanine Investment Fund” which will focus on 
emerging sectors including start-ups and provide venture financing, 
with a view to meeting the financing needs of entrepreneur-driven 
sectors of the Angolan economy.179 Furthermore, FSDA allocates 
7.5% of its AUM to the Social Charter, which is dedicated to investing 
in viable projects that will generate sustainable wealth through 
entrepreneurial development.180 Some other African SWFs have also 
embarked on creating small venture capital funds to meets the funding 
needs of local start-ups, small and medium enterprises within their 
respective countries.181 

5.0. CHALLENGES FACING AFRICAN SWFS 

The major challenge confronting African SWFs is the small size of their 
assets under management relative to their GDPs. Size is critical in 
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development financing and larger funds have better chances of making 
significant impacts. Most African funds are simply too small in relation 
to their own GDPs to fulfil their development mandates, let alone 
influence proceedings at the global stage. For instance, only Libya’s 
fund has an AUM that constitutes up to 20% of its GDP.182 In addition 
to small scope of assets, only seven African funds had domestic 
development mandates. African countries need to grow their fund size 
relative to the GDPs of their domestic economies for maximum 
impact.183 Similarly, those without domestic mandates should be 
expanded to include domestic development mandates such as 
launching and developing their local digital economies. Overall, African 
SWFs must develop creative and innovative ways of deploying their 
limited resources for maximum impact. Such innovative structures 
include co-investing, joint ventures, venture financing, or even jointly 
setting up pan-African funds to address certain key developmental 
challenges facing the continent, such as low broadband penetration in 
the continent. 

Furthermore, African SWFs struggle with poor governance and 
transparency issues, adverse political interference,184 and poor 
investment decisions.185 Good governance, transparency, and little 
political interference are essential to the success of SWFs in pursuit 
of their mandates. As noted above, good management, proper 
governance, and transparency confer credibility not just on a SWFs 
but also the establishing country.186 While some African SWFs like the 
NSIA have been scored high on governance and transparency, there 
is still little or no insight into how most African SWFs operate.187 For 
example, about 60% of African SWFs are poorly governed and non-

 
182 Supra n 46, at 11. Only Algerian and Libyan funds have AUM of $10 billion and 
above. 
183 For instance, other countries can adopt Ghana’s approach of allocating a 
portion of its annual oil revenue to its funds irrespective of whether there is a 
windfall. See supra n 46, at 25. 
184 For example, Ghana’s Heritage Funds was recently enmeshed in controversy 
because of the government’s suggestion that the fund should be used to finance 
the country’s free secondary education program. See supra n 46, at 15. 
185 Supra n 63, at 3 (noting that many African SWFs have struggled on account of 
weak governance, adverse political interference). 
186 Hove, supra n 14, at 147. 
187 Supra n 46. 
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transparent.188 The SWFs of Mauritania, Libya, Equatorial Guinea and 
Algeria were the least ranked in this regard, with almost no financial 
disclosure.189 Recently, Angola’s fund was entangled in money 
laundering and misappropriation allegations, pursuant to which it took 
legal action against its external fund manager.190 Similarly, Libya’s fund 
was frozen on the grounds of corruption following the Arab Spring 
and also sued its external asset managers including Goldman Sachs, JP 
Morgan and Société General for mismanagement of its assets.191 To 
be more effective in furtherance of their objectives, African SWFs 
should adopt legal structures that ensure good governance and 
transparency in their operations to boost investor confidence in their 
domestic economy. They should also adopt and implement the 
Santiago Principles.  

In addition to the foregoing, there is a lack of alignment and 
coordination between the SWFs and the government agencies or 
departments responsible for implementing the country’s digital 
transformation roadmap. SWFs should be empowered by their 
governments to venture into digital transformation projects by re-
defining their mandates to include digital economy development and 
setting up mechanisms that would allow for coordination between the 
SWF and the government department in charge of implementing the 
country’s digital economy project. For instance, cooperation between 
the NSIA and the Federal Ministry of Communication and Digital 
Economy, which is responsible for implementing Nigeria’s digital 
economy policies, could ensure more effective implementation. In 
addition to providing technical support and financial advisory services 
regarding the digital transformation project, the NSIA would help to 
design a strategy for mobilizing financial resources needed for the 
project. 

 

 
188 Ibid, at 11.  
189 Ibid. 
190 Ibid, at 16.  
191 It reached a $1.2 billion settlement with Société General and lost the suit 
against Goldman Sachs. See supra n 46, at 21. 
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6.0. CONCLUSION 

A thriving digital economy will foster innovation and technology 
adoption in Africa and help the continent to fulfil the Agenda 2063 and 
the Sustainable Development Goals. The emergence of a vibrant digital 
economy requires reliable and efficient digital infrastructure as well as 
requisite venture capital backing for African entrepreneurs and 
innovators, which is where African SWFs come in handy. As noted 
above, Africa SWFs are one of the biggest sources of development and 
infrastructure finance in the continent, placing them in a great position 
to support Africa’s digital transition by funding the extant digital 
infrastructure financing gap. Also, through participation as local 
counterparts of foreign investors and co-investing alongside other 
institutional investors, African SWFs can share investment risks 
especially with foreign investors, thereby attracting more capital 
investments into their respective digital economies. Furthermore, 
African SWFs have become major providers of venture financing to 
their local innovation economies. For instance, Angola’s FSDA has 
established the Mezzanine Innovation Fund to provide venture 
financing and allocates 7.5% of its assets to the domestic 
entrepreneurial economy. 

To increase their chances of effectively stimulating digital 
transformation in Africa, African SWFs must overcome extant 
challenges including their poor governance and disclosure scorecard 
which reduces their international credibility as well as political 
interference which can influence their asset allocation and investment 
strategies. Notably, with increased assets under management, more 
experience and expertise in venture investing and cultivation of more 
relationships within the global venture capital community, African 
SWFs have the potential to drive innovation and digital growth in 
Africa. Furthermore, as more African SWFs fine-tune strategies for 
fulfilling their development and diversification mandates, there will be 
increased focus on innovation and venture investing, which will lead to 
exponential growth in the African digital economy. 
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THEORISING CORRUPTION IN THE GLOBAL SOUTH: 
A MULTI-JURISPRUDENTIAL APPROACH   

Oludolapo Makinde* 

ABSTRACT 

This article contributes to ongoing discussions on corruption by calling for the 
application of a multi-jurisprudential approach towards understanding 
corruption in the Global South (using Nigeria as an example). Accordingly, 
three prominent legal theories are discussed, namely, Law and Economics, 
Critical Legal Studies, and Legal Realism, and their respective contributions 
to anti-corruption normativity efforts. While the Law and Economics 
approach is useful in understanding the mechanics behind corruption, that 
is, what motivates an individual to engage in or refrain from corrupt activities, 
the Critical Legal Studies approach questions the Northern-centred 
character of most anti-corruption literature and policies. Finally, a Legal 
Realism lens is employed to make a formidable appeal for an 
interdisciplinary approach towards understanding and solving the corruption 
problem. 

Keywords: Law and Economics, Critical Legal Studies, Legal Realism, 
Corruption. 

1.0. INTRODUCTION 

“Corruption is an ignored pandemic.”1 Of late, there has been 
pandemonium across the globe due to emergence of the new 
coronavirus strain – COVID-19. Reflecting on the world’s reaction to 
the virus and on corruption, we observe that corruption and COVID-
19 share certain characteristics. For one, both are pandemics for 
which no holistic cure has been engineered.2 The corruption problem 
is even more acute in these times as there are fears that COVID-19 is 
being used as a cloak to hide corrupt activities – that is, in terms of 
securing lucrative contracts for the production and supply of medical 

 
* Oludolapo Makinde is a doctoral student at the Peter A. Allard School of Law, 
University of British Columbia, and a Nigerian-trained corporate lawyer. She can 
be contacted via email: omakinde@student.ubc.ca.  
1 T. Burki, “Corruption is an ‘Ignored Pandemic’” (2019) 19(5) The Lancet 
Infectious Diseases, p. 471. 
2 As at the time of writing this paper. 
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supplies.3 With this in mind and considering that corruption is a global 
problem, there is an urgent need for scholars and experts to further 
study corruption with a view to understanding what it is and its 
attendant ramifications. This, therefore, leads us to ask, “What is 
corruption?” As with many other subjects, the term “corruption” has 
no widely accepted definition. Rose and Peiffer assert that: 

The meaning of corruption cannot be determined by 
citing whatever is recorded in a dictionary. It is socially 
constructed according to the context in which it is 
used and the normative standards of those using the 
term4 

Notwithstanding this, a working definition is useful, and definitions put 
forward by the Organisation for Economic Co-operation and 
Development (OECD) and Transparency International are good 
starting points. The OECD defines corruption as “the active or passive 
misuse of powers of public officials (appointed or elected) for private, 
financial or other benefits.”5 Transparency International also provides 
a similar definition of corruption as, “the abuse of entrusted power 
for private gain. It can be classified as grand, petty and political, 
depending on the amounts of money lost and the sector where it 
occurs.”6 Essentially, corruption is the opposite of good governance 
as it affects the provision of quality public service and democracy. 
Corruption is also a universal problem – in the Global South and 
North.7 Prevailing research, however, indicates that it is more 

 
3 S. Steingrüber, M. Kirya, and S. Mullard, “Corruption in the Time of COVID-
19: A Double-Threat for Low Income Countries", available at  
https://www.u4.no/publications/corruption-in-the-time-of-covid-19-a-double-
threat-for-low-income-countries (accessed 19 December 2020). 
4 R. Rose and C. Peiffer, “Understanding Corruption in Different Contexts” in 
H.M. Grimm (ed), Public Policy Research in the Global South: A Cross-Country 
Perspective (2019), p. 29. 
5 OECD, “Glossary of Statistical Terms - Corruption Definition”, available at 
https://stats.oecd.org/glossary/detail.asp?ID=4773 (accessed 24 July 2020). 
6 Transparency International, “What is Corruption?”, available at 
https://www.transparency.org/what-is-corruption (accessed 24 July 2020). 
7 G.O. Apata, “Corruption and the Postcolonial State: How the West Invented 
African Corruption” (2019) 37(1) Journal of Contemporary African Studies, available 
at https://doi.org/10.1080/02589001.2018.1497292 (accessed 19 December 
2020). 
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prominent in the South.8 Transparency International’s 2019 
Corruption Perception Index, in particular, seems to suggest this. 
From the Index, it can be observed that the top 20 countries are 
developed economies scoring between 75 and 87 and the last 20 
countries are developing economies scoring between nine and 23.9 

One of the main challenges with defining corruption lies in describing 
what corruption actually is, and this is because it takes numerous 
forms. Literature is replete with such descriptions and categories of 
corruption. This could range from the acceptance of a bribe, gifts, 
favours, in exchange for the provision of a public service or even the 
use of violent means – including harassment or bullying – to gain some 
benefit.10 In terms of categories, scholars have identified petty and 
grand corruption and a myriad of other categories.11 Petty corruption 
refers to the incidences of corruption that occur on a rather small 

 
8 B.A. Olken and R. Pande, “Corruption in Developing Countries”, (2012) 4 
Annual Review of Economics, available at 
https://www.annualreviews.org/doi/abs/10.1146/annurev-economics-080511-
110917 (accessed 19 December 2020). 
9 Transparency International, “Corruption Perceptions Index 2019”, available at 
https://www.transparency.org/en/cpi/2019/results (accessed 24 July 2020). The 
purpose of the Corruption Perception Index is to rank 180 countries and 
territories by their perceived levels of public sector corruption. The Index uses 
a scale of 0 to 100, where 0 is highly corrupt and 100 is very clean. 
10 S.D. Morris, “Forms of Corruption”, available at 
https://www.ifo.de/DocDL/dicereport211-forum2.pdf (accessed 24 July 2020); 
P.C. Kratcoski, “Introduction: Overview of Major Types of Fraud and 
Corruption” in P.C. Kratcoski and M. Edelbacher (eds.), Fraud and Corruption: 
Major Types, Prevention, and Control (2018), p. 3. 
11 For a broader understanding of petty and grand corruption, see S. Rose-
Ackerman, “Corruption & Purity” (2018) 147(3) Daedalus, available at 
https://www.amacad.org/publication/corruption-purity (accessed 19 December 
2020), pp. 98-110; B. Mashali, “Analysing the Relationship between Perceived 
Grand Corruption and Petty Corruption in Developing Countries: Case Study 
of Iran” (2012) 78(4) International Review of Administrative Sciences, p. 775. In A. 
Cuervo-Cazurra, “Better the Devil You Don’t Know: Types of Corruption and 
FDI in Transition Economies” (2008) 14(1) Journal of International Management, p. 
12, Cuervo-Cazurra talks about arbitrary and pervasive corruption. In M. Bac, 
“The Scope, Timing, and Type of Corruption” (1998) 18(1) International Review 
of Law and Economics, p. 101., Bac discusses individual versus organized 
corruption; See Definitions of Corruption, Research Brief 48 (Public Safety Canada) 
available at https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/rgnzd-crm-brf-
48/index-en.aspx (accessed 24 July 2020). 
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scale and quite frequently in respect of day-to-day transactions, and 
grand refers to outright misappropriation of public funds, diversion of 
public funds to private hands, using public office for private gains.12 The 
list goes on. This article seeks to add to these ongoing discussions 
which attempt to unpack corruption, by adopting a multi-
jurisprudential approach towards understanding corruption in the 
Global South, using Nigeria as an example.  

2.0. A PROPOSED MULTI-JURISPRUDENTIAL 
APPROACH 

Several corruption theories have been developed across varying 
disciplines which attempt to ascertain the “characteristics, cause, and 
consequences of corruption”.13 Here, Law’s contribution to the 
discourse will be discussed through three prominent legal theories, 
namely, Law and Economics, Critical Legal Studies, and Legal Realism. 
I suggest a multi-jurisprudential analysis of this nature because it 
provides a platform for scholars to scrutinize the corruption problem 
from a myriad of perspectives. It is hoped that a combination of these 
perspectives will reveal a much clearer picture and pave way for more 
comprehensive and effective anti-corruption measures. 

2.1. A Law and Economics Approach 

As previously stated, corruption is endemic and has persisted for 
several years despite the existence of anti-corruption laws.14 The 
World Bank has pointed out that there is a need for research on 
corruption to look into the fundamental question of why it persists.15 

 
12 Rose-Ackerman, supra n 11, at p. 101; S. Rose-Ackerman, “Corruption: Greed, 
Culture, and the State”, (2010) 120 The Yale Law Journal, available at 
https://www.yalelawjournal.org/forum/corruption-greed-culture-and-the-state 
(accessed 24 July 2020). 
13 Y.J. Kim and E.S. Kim, “Exploring the Interrelationship between Public Service 
Motivation and Corruption Theories” (2016) 4(2) Evidence-based HRM, p. 182. 
14 A. Shleifer and R.W. Vishny, “Corruption” (1993) 108(3) The Quarterly Journal 
of Economics, p. 599. 
15 The World Bank, Anticorruption in Transition: A Contribution to the Policy Debate 
(Washington, DC: World Bank, 2000). See also R. Damania, P.G. Fredriksson, 
and M. Mani, “The Persistence of Corruption and Regulatory Compliance 
Failures: Theory and Evidence” (2004) 121(3/4) Public Choice, p. 363. 
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In taking up this challenge put forward by the World Bank, a Law and 
Economics approach proves useful. 

Generally, a Law and Economics approach involves either the use of 
economic methods to solve legal problems or examining how laws 
affect the market.16 In this article, the subject of corruption will be 
discussed using the first approach. This approach is geared towards 
understanding various considerations that come into play when a 
rational individual is deciding whether or not to engage in corrupt 
activities by applying the economic model. Before we delve into this, 
however, it is useful to keep in mind a key assumption of the economic 
model, which is that people act in their personal interest.17 The 
economic model is useful to the corruption discourse in numerous 
ways. For example, it helps us “determine the marginal utility of a 
proposed action” in order to predict whether a person will take a 
particular action.18 From this, we can investigate the possibility of an 
increased sanction serving as a deterrent.19  We can also “gauge the 
marginal social utility of that increased sanction by comparing the 
marginal social costs and benefits.”20 

The concept of “marginalism” or “marginal utility” discussed above is 
an economic theory which explains, with mathematical precision, why 
a person would be willing to pay the full price for the cost of a hot 
plate of jollof rice, and not be willing to pay the same price for her 
third or thirtieth plate.21 Similarly, the Darwinism source of 

 
16 R.L. Hayman et al (eds.), “Law and Economics” in Jurisprudence: Classical and 
Contemporary: From Natural Law to Postmodernism, American casebook series, 2nd 
ed. (2002). See also A. Marciano (ed), Law and Economics: A Reader, 1st ed. 
(Routledge: Kindle, 2013). Posner talks about the economic analysis of law in 
R.A. Posner, Economic Analysis of Law, 7th ed. (Aspen Publishers: New York, 
2007). 
17 Hayman et al, supra n 15. 
18 Ibid, at 302. 
19 Ibid. That is, in terms of marginal deterrence (an approach by which the 
probability of severe crimes being committed are limited by varying penalties for 
lesser crimes). 
20 Hayman et al, supra n 15, at 303. 
21 H. Hovenkamp, “The Mind and Heart of Progressive Legal Thought” (1995) 12 
University of Iowa Presidential Lecture Series, available at 
https://ir.uiowa.edu/presidential-lecture-series/12 (accessed 24 July 2020), p. 6. 
For a comprehensive overview of the concept of marginal utility, see R.S. Howey, 
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progressive legal thought also posits that human preference is not 
“autonomous” but based on an “instinct for survival” which connotes 
that human actions are predictable.22 By combining both marginalism 
and progressive Darwinism, we observe that as a rule of thumb, 
people make decisions based on perceived incremental gains that can 
be derived from an action, relative to the attendant losses.23 We, 
therefore, understand that the likelihood of a rational person engaging 
in corruption is dependent on the perceived gains and losses that 
would be derived from the said act.24 

Another thread that runs through Law and Economics (progressive 
legal thought perspectives) is the lack of trust in government officials 
to effectively and efficiently regulate the economy, and the preference 
for “private self-interested market participants” to take on this role.25 
This is a major component of the Coase theorem, which essentially 
decries state control and advocates for a free economy on the basis 
that in the absence of state control, parties will, on their own, bargain 
to the optimal re-allocation of resources, and laws or regulations are 
of no consequence.26 In the context of corruption, this suggests that 
corrupt practices are employed by the free market economy as a 
mechanism to address the inefficiencies of state resource allocation. 
From this lens, corruption can be regarded as the market’s way of 
regaining control over resource allocation. That is, in the sense that 
individuals choose to engage in corrupt behaviour in order to gain 
access to resources that would otherwise have been allocated to 
another party.  

 
The Rise of the Marginal Utility School, 1870-1889, (Lawrence: University of Kansas 
Press, 1960), p. 271. 
22  H. Hovenkamp, “Knowledge about Welfare: Legal Realism and the Separation 
of Law and Economics” (2000) 84(4) Minnesota Law Review, p. 815. Progressive 
Darwinism is based on scholarship which posits that the struggle for survival 
supersedes other desires and even rational thought. See also R. Hofstadter, Social 
Darwinism in American Thought (Beacon Press: Boston, 1992). 
23 Ibid. 
24 Ibid. See also S. Kramer, “An Economic Analysis of Criminal Attempt: Marginal 
Deterrence and the Optimal Structure of Sanctions” (1990) 81(2) Journal of 
Criminal Law & Criminology, p. 399. 
25 Hovenkamp, supra n 22, at 825. 
26 See R.H. Coase, “The Problem of Social Cost” (2013) 56(4) Journal of Law & 
Economics, p. 837. 
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In the same vein, researchers have argued that corruption is merely a 
“fifth factor of production” which essentially greases the wheels of 
productivity without which progress cannot be made (due to the 
bureaucracy involved in government dealings).27 To take this further 
would mean that the free market not only perceives corruption as 
resource reallocation mechanism but also champions it as a legitimate 
tool to achieve desired ends. As a matter of fact, should the free 
market have its way, corruption will not be termed “corruption” but 
something perhaps akin to “tipping”.28 The challenge with this, 
however, is that it then boils down to nothing more than “he who 
pays the piper dictates the tune.” This is because this resource 
allocation approach to corruption will favour rich individuals and 
corporations who have the financial means to push for resources to 
be allocated to their needs, leaving minorities and those who do not 
have the same financial might to scramble for leftovers. If effectively 
managed, however, state control can serve as an arbiter that mediates 
between these two extremes, such that resources are efficiently 
allocated, and everyone receives a piece of the pie. 

Furthermore, the marginal utility principle discussed earlier can be 
applied towards understanding why corruption persists from a cultural 
perspective. In Hollywood, we see that “snitches” are not embraced 
fondly. The same is true across other cultures. In Nigeria, the 
likelihood of reporting a crime that does not directly harm you or 
anyone else is unlikely – and this is one of the footholds upon which 
corruption rests. The rule is that you see, but you do not speak. An 
individual is however more likely to speak up if there are some 
financial or other miscellaneous benefits to gain from doing so. This 

 
27 E. Kameir and I. Kursany, Corruption as a “Fifth” Factor of Production in the Sudan, 
72 (Scandinavian Institute of African Studies: 1985). 
28 The average person’s reaction to this proposition will be similar to that 
received by Landes and Posner’s “The Economics of the Baby Shortage” which 
argued strongly for a free baby market. See E.M. Landes and R.A. Posner, “The 
Economics of the Baby Shortage” (1978) 7(2) Journal of Legal Studies, p. 323. The 
reaction is essentially one of revulsion and, perhaps, incredulity at the 
proposition that we legitimize corruption. The reason for this is for the simple 
fact that normativity tells us that corruption is bad and is something to shun. 
Accepting this school of thought that suggests that corruption is not bad, 
seemingly calls upon the application of a postmodern perspective which posits 
that there are no absolutes. 
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explains why to date, whistleblowing has been the most effective 
method employed to fight corruption in Nigeria.29 Whistleblowing 
procedures, with financial incentives attached, provide opportunities 
for individuals to maximize their gain. When presented with the 
whistleblowing incentive, as rational persons, individuals put on their 
thinking caps and proceed to weigh the marginal gain against possible 
losses. Whistleblowing, therefore, serves as a counteraction which 
acts on the rational person’s desire to maximize gain. 

The socio-economic considerations behind corruption are also worth 
addressing. An individual’s inclination to engage in corrupt practices 
depends on various factors which include “official wage rate, severity 
of punishment, awareness of penalties, probability of being detected 
and probability of being prosecuted.”30 The probability of being 
detected and prosecuted is an important point. In Nigeria, the fear of 
detection is perhaps non-existent, not only because corruption is the 
norm, but also because there is the possibility of offering incentives to 
persons who discover the act to keep quiet and not take action. This 
is how it starts, with one individual, until the entire organization is 
caught in a conspiracy of silence with everyone benefitting from 
keeping quiet.31 This corruption game is similar in many respects to 
game theory which Chábová, succinctly explains below: 

Game theory looks at the decision making of an 
individual when collaborating with a different person. 

 
29 H.A. Salihu, “Whistleblowing Policy and Anti-Corruption Struggle in Nigeria: 
An 
Overview” (2019) 12(1) African Journal of Criminology and Justice Studies, p. 55, 
available at 
https://www.umes.edu/uploadedFiles/_WEBSITES/AJCJS/Content/VOL12.1.%20
SALIHU%20FINAL.pdf (accessed 24 July 2020). 
30 J. Juraev, “Rational Choice Theory and Demand for Petty Corruption” (2018) 
5(2) Journal of Eastern European and Central Asian Research, available at 
https://ieeca.org/journal/index.php/JEECAR/article/view/219 (accessed 24 July 
2020), p. 24. 
31 Organizational theories are useful here. For example, the Chicago school 
refers to a situation such as this as “social disorganization” – where everyone 
follows through with deviant behaviour rather than punishing it. See K. Chábová, 
“Norms and Values Connected to Corruption: Is There Difference between 
Post-Communist Countries and the Rest of Europe?” Available at 
http://www.europeansocialsurvey.org/docs/about/conference/CHABOVA_Nor
ms-and-Values-corruption.pdf (accessed 24 July 2020). 
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One of the most famous applications of the game 
theory is the Prisoner’s dilemma. In the classic 
prisoner’s dilemma situation, there are two prisoners 
and each of them goes through interrogation. If one 
betrays the other, he/she goes free, however, if both 
of them betray the other one, they serve very long 
sentence in prison. But if none of them betray the 
other, they both serve short sentences.32 

The motivation, therefore, is not to speak as everyone’s silence is 
everyone’s gain. The lone individual who dares to step out is “taken 
care of” in ways that range from frustrating their day-to-day activities 
to outright dismissal from employment.33 With regard to the private 
sector, Nichols similarly terms this the “assurance problem” which he 
explains as follows: 

If all actors abide by the rules, if no business acts 
corruptly, then all will be better off. On the other 
hand, if defection occurs, then those that do defect – 
those that act corruptly – will at least survive, whereas 
those that attempt to abide by the rules will probably 
suffer and could be driven out of business.34 

It is on this basis that Nichols explains that “in a systematically corrupt 
system… a business that does not act corruptly may face extinction.”35 
On the subject of punishment, in tandem with the marginal utility 
principle, scholars have suggested that harsher sanctions be imposed 
for corruption relative to other offences. However, further research 
reveals that severe punishment is not a sufficient deterrent to 
corruption.36 For example, in China, even though life-imprisonment is 

 
32 Ibid, at 6. 
33 S. Daniel, “Group Slams Minister over Sack of Whistle Blower”, available at 
https://www.vanguardngr.com/2017/03/group-slams-minister-sack-
whistleblower/ (accessed 24 July 2020). 
34 P.M. Nichols, “Multiple Communities and Controlling Corruption” (2009) 88 
Journal of Business Ethics, p. 806.  
35 Ibid. 
36 G.S. Becker, “Crime and Punishment: An Economic Approach” (1968) 76(2) 
Journal of Political Economy, pp. 177–178. A number of other authors have also 
pointed out that in a systematically corrupt economy, sanctions are not effective 
to combat corruption given that perpetrators may very well easily pay their way 
out than face consequences. See N.K. Katyal, “Conspiracy Theory” (2003) 112(6) 
The Yale Law Journal, p. 1307; D.C. Richman, “Prosecutors and their Agents, 
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imposed as a sanction for corruption, this has not substantially affected 
the occurrence of corrupt activities.37 This discrepancy indicates that 
a Law and Economics approach alone does not hold the answers we 
seek. 

2.2. A Critical Legal Studies Approach  

Here, Feminist Legal Theory, Critical Race Theory, and the Third 
World Approaches to International Law (TWAIL) as subcategories of 
the Critical Legal Studies movement and their possible applications to 
the corruption discourse are discussed. 

Starting with feminist and critical race theories, this writer is of the 
view that corruption is similar to racism, sexism and other “isms”. The 
average individual says to themselves, “I am not sexist.” “I am not 
racist.” “I am not corrupt.” We are however quick to point out when 
someone else is sexist, racist or corrupt. We can, therefore, learn a 
lot from the perspectives offered by critical race and feminist theories 
as to how we tend to see ourselves other than we are.38 

Additionally, an application of these theories draws our attention to 
the fact that laws in the Global North are made from the perspective 
of white men for other white men. Thus, when countries in the Global 
South borrow these laws and adopt them as theirs, albeit with some 
modifications here and there, they unknowingly replicate these 
Northern perspectives within their systems. Such laws are replete and 
widespread.39 Consequentially, the white man’s way of thinking is 
perpetuated across the Global South without adequate consideration 

 
Agents and Their Prosecutors” (2003) 103 Columbia Law Review, p. 749; and O.L. 
Reed, “What is ‘Property’?” (2004) 41(4) American Business Law Journal, p. 459. 
37 Supra n 30, at 27. 
38Although this paper will only discuss the feminist perspectives of anti-
corruption law, it is important to keep in mind Crenshaw’s point that “race and 
gender are not mutually exclusive categories of experience and analysis”. See K. 
Crenshaw, “Demarginalizing the Intersection of Race and Sex: A Black Feminist 
Critique of Antidiscrimination Doctrine, Feminist Theory and Antiracist Politics” 
(1989) University of Chicago Legal Forum, p. 139. Therefore, the same arguments 
that may be put forward by feminists may similarly be advanced by Crits. 
39 For instance, Nigeria, through her Statute of General Application, adopted 
several British laws. These laws include the Wills Act 1837 and the Conveyance 
Act 1881. 
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given to the inherent culture of such countries. In the same vein, 
Northern anti-corruption laws are transposed to the South and due 
to the divergence in foundational principles and thinking, there is a 
clash between Northern anti-corruption jurisprudence and the 
receiving state’s culture. The effect is that such laws are unable to 
adequately address corruption because they do not reflect the state’s 
culture. This perhaps provides some insight into why people are often 
quick to pronounce themselves as being anti-corrupt but will not think 
twice about offering a bribe or an incentive to grease the wheel if need 
be. For example, Ackerman had this to say about corruption in 
Nigeria: 

The politically powerful are expected to receive 
tribute from their subjects. If politicians or public 
officials have the opportunity to enrich themselves, 
they have an obligation to do so and to share 
generously with those who helped them to advance. 
This puts civil servants in a bind. Their professional 
legitimacy arises from their training as public 
administrators on the European model, but their social 
legitimacy depends on conforming to local norms that 
clash with their training.40 

Furthermore, Radin reckons that “the perspective of domination and 
the critical ramifications it must produce once it is taken seriously 
seem to be feminism’s important contribution to pragmatism”.41 
Dominance in the sense that the dominant or majority group may be 
tempted to see its perspective or viewpoint as true and absolute and 
this is the sort of thinking that feminism seeks to do away with.42 Part 
of the work of feminists is to unmask “patriarchal jurisprudence” 
because most of “modern jurisprudence is masculine.”43 Northern 
jurisprudence now stands in the same stead as patriarchal 

 
40 Rose-Ackerman (2010), supra n 12.  
41 M.J. Radin, “The Pragmatist and the Feminist” (1989) 63 Southern California Law 
Review, p. 1711. 
42 M. Becker, “Patriarchy and Inequality: Towards a Substantive Feminism” (1999) 
1999 University of Chicago Legal Forum, pp. 23-30. See also A. Allen, “Feminist 
Perspectives on Power”, available at https://plato.stanford.edu/entries/feminist-
power/ (accessed 21 December 2020). 
43 R. West, “Jurisprudence and Gender” (1988) 55(1) University of Chicago Law 
Review, p.  58. 
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jurisprudence. Northern thinking and perspectives are often stated in 
absolute terms and to question their validity seems absurd.  

The North’s perception of what corruption is and how it should be 
eliminated permeates a lot of anti-corruption related research and we 
have taken these as absolute, unquestionable truths.44 A feminist 
approach to anti-corruption will have us challenge the dominant role 
of Northern jurisprudence. It would have us ask questions such as; “is 
corruption really what it has been made out be?”, “do the actions 
regarded as corrupt actually amount to corruption?” And because it is 
difficult to come across an article written by Northern scholars 
discussing corruption without reference to a Southern state, “do 
Northerners really understand how the Southern system works?” By 
way of illustration, this tendency is reflected in the writings of 
Ackerman who states thus: 

Nigerians and Ghanaians are extremely critical of the 
level of corruption in their country, and they believe 
that it promotes the inequality of wealth and power. 
Ordinary people condemn corruption at the elite level, 
but they themselves participate in networks that 
socially reproduce corruption.45 

Even though Ackerman discusses the Nigerian culture of gift-giving in 
earlier portions of her article, the above analysis is devoid of 
appropriate cultural and socio-economic context. It frames the issue 
such that anyone who is not familiar with Nigerian culture will not fully 
appreciate the context in which corruption operates in Nigeria. 
Context is important to our understanding of legal issues, and analysis 
without context is bound to throw up misleading conclusions.  

There is first a need to clarify that when people “participate in 
networks that socially reproduce corruption” due to certain factors, 
they do not perceive their actions as corruption.46 One factor is 
cultural expectations. The Nigerian culture is to use resources at one’s 
disposal to help family and other relations, and this is what happens 

 
44 Supra n 7. 
45 Rose-Ackerman (2010), supra n 12. 
46 Ibid. 
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daily.47 Secondly, economic difficulties which the average person faces 
make it difficult to forgo any benefit, no matter how marginal, that may 
be derived from subscribing to a corrupt act. The combined effect of 
these two factors is that in a society where it is difficult to make ends 
meet, marginal gains that can be derived from indulging in corrupt 
activity is attractive to the average rational Nigerian who, due to 
socio-economic challenges, is forced to squarely focus on her interest 
and that of her family. These considerations are key in analysing 
corruption in Nigeria and any analysis that ignores such considerations 
will be inchoate. There is therefore a need to challenge the dominant 
thinking on current anti-corruption jurisprudence. Perhaps, this holds 
the key to unlocking new answers to the corruption problem. 

In addition to Feminist Legal Theory and Critical Race Theory 
perspectives, a TWAIL approach proves useful here. The TWAIL 
approach essentially highlights how the experiences of the Global 
South are different from that of the North and that the creation of 
standards based on Northern perspectives, has a tendency to not only 
short-change the South, but also put them in a bad light.48 As Mutua 
succinctly puts it: 

TWAIL is driven by three basic, interrelated and 
purposeful objectives. The first is to understand, 
deconstruct, and unpack the uses of international law 
as a medium for the creation and perpetuation of a 
racialized hierarchy of international norms and 
institutions that subordinate non-Europeans to 
Europeans.49 

Although the subject of this paper is not international law so to speak, 
the TWAIL approach is still relevant because the “perpetuation of a 
racialized hierarchy of … norms and institutions” occurs even outside 

 
47 V.E. Dike, “Corruption in Nigeria: A New Paradigm for Effective Control” 
(2005) Africa Economic Analysis, p. 5. 
48 See O.C. Okafor, “Critical Third World Approaches to International Law 
(TWAIL): Theory, Methodology, or Both?” (2008) 10 International Community Law 
Review, p. 371; P. Parmar, “TWAIL: An Epistemological Inquiry” (2008) 10(4) 
International Community Law Review, p. 363. 
49  M.W. Mutua and A. Anghie, “What is TWAIL?” (2000) 94 Proceedings of the 
Annual Meeting (American Society of International Law), p. 31. 



(2021) UNILAG Law Review Vol. 4 No. 2 

67 

the scope of international law. It occurs in every area where the North 
exacts dominance through its jurisprudence, whenever discussions or 
laws are framed from a Northern perspective. This is particularly 
visible in research activities where the North tends to have a dominant 
voice. This dominant voice enables Northern researchers to shape 
discussions on any topic of their choosing – even if the topic concerns 
issues for which they do not have the necessary cultural competence. 
Through this, Northern jurisprudence exerts its dominance over the 
South and the subordination continues. The views of authors such as 
Breit, Lennerfors and Olaison are also of interest. They speculate thus: 

Another aspect of corruption that has been revealed 
by critical studies is that the discourse is highly 
Western-centric and that it therefore—often 
unfairly—involves positing corruption as a result of 
non-Western activities... It has been argued that the 
function of the Corruption Perceptions Index, for 
example, is to legitimize anticorruption measures in 
the developing countries, with the aim of eliminating 
obstacles for the free flow of capital, rather than to 
fight corruption.50 

A similar argument has been canvassed by Elsheikh who asserts that 
the World Bank’s Doing Business Report is geared towards further 
under-developing the South by imposing conditions that subject 
Global South countries to “the brutality of global finance.”51 In all, a 
TWAIL perspective will require us to dig deeper into the veracity of 
these statements as they support prior arguments on the North’s 
dominance in framing anti-corruption jurisprudence.  

To take this further, adopting a Critical Legal Studies (CLS) 
perspective to the corruption discourse will have us make attempts to 

 
50 E. Breit, T.T. Lennerfors, and L. Olaison, “Critiquing Corruption: A Turn to 
Theory” (2015) 15(2) Ephemera, p. 326. A similar argument has been put forward 
by Olaleye-Oruene who argues that corruption is a European construct and is a 
legacy of colonialism. See T. Olaleye-Oruene, “Corruption in Nigeria: A Cultural 
Phenomenon”, (1998) 5(3) Journal of Financial Crime, p. 233. 
51 E. Elsheikh, “Examining the World Bank’s doing Business Report”, available at 
https://belonging.berkeley.edu/examining-world-bank%E2%80%99s-doing-
business-report (accessed 24 July 2020). 
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deconstruct hierarchies in order to solve social injustice.52 Within the 
Nigerian context, we can do this by taking a critical look at the 
relationship between government and the citizenry and its impact on 
anti-corruption efforts. In Nigeria, there appears to be a conspiracy 
within the government to keep the public in the dark. The executive, 
legislature, and the judiciary appear to be in cahoots with one another 
with the common goal of maximizing private gains from resources 
available to them regardless of the implications on public welfare. This, 
therefore, makes it clear that the government cannot effectively fight 
corruption because it cannot fight itself. Anti-corruption crusades that 
originate outside the government, therefore, stand a better chance 
than those initiated within the government. Consequently, we need to 
look outside and amongst the citizenry to ensure accountability of 
public officials. 

Similarly, a CLS lens lets us see corruption as a breach of agency 
duties.53 In the sense that, just as directors are seen as agents of 
shareholders under the shareholder primacy model of corporate 
governance, and owe certain fiduciary duties to them, public officials 
are seen as agents of the citizenry and owe a duty to the public to 
effectively manage its resources. In the same vein, just as directors are 
often required to act in the corporation’s best interest, public officials 
are required to act in the interest of the general public. Another 
corporate governance theory sees the relationship between directors 
and the corporation as one of stewardship. This theory asserts that 
directors will act in the corporation’s best interest because they want 
to be seen as good stewards and perceive their reputation to be tied 
to that of the corporation. This means that directors are cognizant of 
the trust reposed on them by shareholders.54 A similar CLS argument 

 
52 This critical perspective is based on the premise of the CLS school of thought 
which calls upon us to deconstruct hierarchy. See J.M. Balkin, “Deconstructive 
Practice and Legal Theory” (1987) 96 The Yale Law Journal, pp.  746, 765. See also 
E.D. Neacsu, “CLS Stands for Critical Legal Studies, If Anyone Remembers” 
(2000) 8(2) Journal of Law and Policy, pp. 421-422 where Neacsu explains that CLS 
was born as a tool to rectify social injustice which arose as a result of hierarchies 
in social power.  
53 Breit, Lennerfors, and Olaison, supra n 50, at 319. 
54 M. Hernandez, “Toward an Understanding of the Psychology of Stewardship” 
(2012) 37(2) The Academy of Management Review, p. 172. See also J.H. Davis, F.D. 
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can be made for the relationship between public officials and the 
citizenry because it is based on trust. Individuals turn out en masse at 
every election to cast votes for those they believe have the potential 
to deliver on their campaign promises and those they verily believe 
will act in their best interest. This belief is not based on empirical facts 
or absolute certainty, but a belief – a gut feeling, if you would – that 
the chosen candidate will act in their general interest. It is akin, in many 
respects, to the belief and trust you have when hiring a candidate for 
a position in your organization. Although the candidate furnishes you 
with her resume, paints a glowing picture of herself and promises to 
be the most dedicated staff you have ever had, there is no empirical 
data that would guarantee that she will indeed live up to these 
promises. This transaction is solely based on the concept of “trust.”  

As a lawyer who has undergone vigorous legal training, however, I was 
taught that the law does not act on the concept of trust. We do not 
trust that a party to an oral contract will keep up their end of the 
bargain or that in the absence of a formal lease, my landlord will not 
have me kicked out of my apartment in the middle of the month. As 
lawyers, we are taught to take precautions and ensure that our clients’ 
interests are protected. Long gone are the days of gentleman’s 
agreements. The motto today is that if we wish to work together, we 
must bind ourselves via a contract that spells out the terms of our 
relationship. This contractual arrangement has, however, for the most 
part, been predominantly applied in the provision of goods and 
services other than public goods. More particularly, government-
citizen relationships are not bound by contract. At best, we may refer 
to Hobbes’ social contract, (which is reflected in constitutional 
provisions) as the nearest equivalence.55 Given this already skewed 
relationship, public officials have the upper hand, and can easily take 
advantage of the public’s trust. Opportunities for such to happen are 
rampant given that checks on the official’s powers are little or non-

 
Schoorman, and L. Donaldson, “Toward a Stewardship Theory of Management” 
(1997) 22(1) The Academy of Management Review, p. 20. 
55 T. Hobbes, Leviathan (Baltimore: Penguin Books, 1968). In countries like 
Nigeria where citizen’s rights to public goods are non-justiciable, as it is under 
Chapter II of the 1999 Constitution of the Federal Republic of Nigeria, this 
presents an even more difficult challenge. 
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existent in many instances.56 Officials, therefore, weigh the pros and 
cons and choose to enrich themselves rather than uphold the trust 
reposed in them. This is how corruption creeps in. A CLS perspective, 
therefore, encourages us to pay critical attention to the government-
citizen relationship in our attempts to tackle corruption. 

2.3. The Legal Realism Approach 

One of the tenets of legal realism involves ascertaining that the 
“correct process” is being used to solve the problem at hand.57 
Because legal realism is focused on pragmatic problem solving, it calls 
for an interdisciplinary approach to solving problems.58 Also, realists 
particularly recognize that rules are “abstracted from real world 
experiences and may be counterproductive to problem solving.”59 
Consequently, applying a realist view to the subject matter discussed 
will have us look beyond jurisprudence to other allied areas such as 
criminology, sociology, psychology and political science to draw on the 
wealth of knowledge that has been put forward by these disciplines. 
This is an important venture because laws and rules of themselves 
have no pragmatic value. To achieve their aim, positive anti-corruption 
law must take into consideration issues of politics in the country in 
question, culture, socio-economic constructs, and a study of human 
mind and behaviour. 

Economists have sought to explain corrupt behaviour based on 
marginalism,60 Coase theorem,61 prisoner’s dilemma, etc.62 
Criminologists suggest that penchant for corruption is as a result of 

 
56 D.A. Yagboyaju and A.O. Akinola, “Nigerian State and the Crisis of 
Governance: A Critical Exposition” available at 
https://journals.sagepub.com/doi/full/10.1177/2158244019865810 (accessed 24 
July 2020). 
57 R.L. Hayman et al (eds.), “Legal Realism” in Jurisprudence: Classical and 
Contemporary: From Natural Law to Postmodernism, American casebook series, 2nd 
ed. (2002), p. 156.  
58 K.R. Kruse, “Getting Real About Legal Realism, New Legal Realism and Clinical 
Legal Education” (2011) 56 New York Law School Law Review, p.  317. 
59 Supra n 57, at 157. 
60 See H. Dawid and G. Feichtinger, “On the Persistence of Corruption” (1996) 
64 Journal of Economics, p. 177. 
61 Supra n 26. 
62 Chábová, supra n 31. 
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deviant behaviour.63 Anthropologists assert that culture plays a major 
role in shaping peoples’ perception of corruption.64 These findings are 
indeed beneficial to our understanding of corruption, but because of a 
lack of cohesive and coherent effort, there seems to be scattered 
results here and there, such that it makes it difficult for policymakers 
to get a clear picture of what is really going on. As such, anti-
corruption scholars across disciplines must do better in making their 
research coherent and understandable to policymakers as well as to 
the public. For anti-corruption laws to be effective, it has to be 
developed taking into consideration these various findings, and in a 
cohesive manner. 

Although New Legal Realists like William Twinning assert that “we 
have outgrown realist texts”,65 because today, most legal research 
adopts an interdisciplinary perspective. There is however still a need 
to remind ourselves to think up alternative realist approaches that go 
beyond adopting a “law and” approach. Nonetheless, a true legal 
realist approach to understanding corruption calls us to draw on 
knowledge that has been articulated across various disciplines and 
identify them as pieces of a rather complex puzzle. Each piece fits 
distinctively within the set and it is our job as scholars to find the right 
angle for these pieces. It is surely not an easy task, but if we persevere, 
we may very well end up with a workable cure for the corruption 
virus. To achieve this, scholars and policymakers must work hand-in-
hand as the goal cannot be achieved by one faction.66 

 
63 S.C. Monahan and B.A. Quinn, “Beyond ‘Bad Apples’ and ‘Weak Leaders’: 
Toward a Neo-Institutional Explanation of Organizational Deviance” (2006) 
10(3) Theoretical Criminology, p. 361; P. Csapodi, I. Takács, and K. György-Takács, 
“Corruption as a Deviant Social Attitude” (2011) 56(1) Public Finance Quarterly, 
p. 27. 
64 See D. Torsello and B. Venard, “The Anthropology of Corruption” (2016) 
25(1) Journal of Management Inquiry, p. 34; J. Hasty, “The Pleasures of Corruption: 
Desire and Discipline in Ghanaian Political Culture” (2005) 20(2) Cultural 
Anthropology, p. 271. 
65 W. Twining, “Talk about Realism” (1985) 60(3) New York University Law Review, 
p. 382. 
66 V. Nourse and G. Shaffer, “Varieties of New Legal Realism: Can a New World 
Order Prompt a New Legal Theory” (2009) 95 Cornell Law Review, p. 84. 
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Furthermore, in as much as the law is no longer averse to associating 
with other disciplines, and we now have several “law and” scholars, 
there still appears to be some friction which does not serve the 
common good.67 Many disciplines are quick to disown legal scholarship 
on the basis that it is substantially normative and not sufficiently 
empirical.68 As such, while legal scholars now actively seek to 
incorporate other disciplines into their research, these disciplines have 
become wary of lawyers and legal scholarship in the same fashion as 
one is wary of an unwanted admirer. This discordant relationship 
unduly affects research output, outcome, and translation, and is 
perhaps one rationale as to why developing an effective anti-
corruption legislation/policy has been a challenge.  

3.0. CONCLUSION 

Answering the question, “why does corruption persist?” may be as 
difficult as explaining why crimes occur. Crimes occur because we do 
not live in a utopian world. Although post-modernists would be 
hesitant to agree with my assertion of this as an absolute truth, it is 
unlikely that this state of affairs will change anytime in the future. A 
world with no crime is the dream of the average well-meaning person, 
but that is as far as it goes – a dream not capable of becoming a reality. 
In as much as it is a difficult question with complex answers, as 
scholars, we must take up the charge and dedicate resources towards 
understanding what corruption really is and why it persists. Theorizing 
corruption is, therefore, a profitable enterprise, and as we do so, we 
gain new perspectives that may lead us to the answers we seek. 

 
67 See D.W. Vick, “Interdisciplinarity and the Discipline of Law” (2004) 31(2) 
Journal of Law and Society, p. 164. 
68 See Y. Chang and P. Wang, “The Empirical Foundation of Normative 
Arguments in Legal Reasoning” (2016) Public Law Working Paper No. 561 
(University of Chicago), available at http://www.ssrn.com/abstract=2733781 
(accessed 24 July 2020), p. 1. Here, Chang and Wang discuss how “in Germany 
and many civil law countries, empirical legal scholars may find themselves 
outsiders of legal communities, as their work is not considered relevant for legal 
scholarship (Rechtswissenschaft), which is usually regarded as a normative 
enterprise.” 
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Although this is not the dominant view, it is a worthy enterprise.69 
Breit, Lennerfors and Olaison particularly note as follows: 

We maintain that such “ventures” of theorizing 
corruption will lead to rewards, as they “[strive] to 
reduce the confusion, to simplify the evidence, to 
discard the obsolete and unverifiable, and to 
incorporate new thinking” (Caiden, 2010: 10). In short, 
theorizing corruption enables us to engage in 
theoretical debates and critique about social practices 
and organizational behaviour generally.70 

As Roscoe Pound said, “In the house of jurisprudence, there are many 
mansions. There is more than enough room for all of us.”71 It is, 
however, important to keep in mind that in as much as we do this, we 
must be careful not to, as Gilmore puts it, make our “intellectual 
discussions… too tidy,” as “when our categories become over-
defined, we lose touch with reality.”72 While theorizing corruption, 
we, therefore, need to be careful not to theorize for theorizing sake. 
In our quest to put forward new theories, we have to avoid creating 
a state of confusion. Care must be taken to ensure that our findings 
and our contributions to the anti-corruption literature are borne out 
of a sincere interest in the topic and a genuine discovery that would 
help advance our collective cause. 

In keeping with the above, this article has analysed the subject of 
corruption through a jurisprudential lens. It identified how applying a 
Law and Economics approach reveals that corruption is seen as a 
means to an end and that the possibility of an individual engaging in 
corrupt activities is relative to such person’s perception of the cost 
and benefit of indulging in the said act. We also entertain the possibility 

 
69 Breit, Lennerfors, and Olaison, supra n 50. In M. Johnston, “The Search for 
Definitions: The Vitality of Politics and the Issue of Corruption” (1996) 48(149) 
International Social Science Journal, p. 321, Johnston is particularly of the view that 
we should not spend much time theorizing corruption but that we should 
channel our energy and resources into eradicating it. 
70 Breit, Lennerfors, and Olaison, supra n 50, at 323. 
71 R. Pound, “The Call for a Realist Jurisprudence” (1931) 44(5) Harvard Law 
Review, p. 711. 
72 G. Gilmore, “Legal Realism: Its Cause and Cure” (1961) 70 Yale Law Journal, p. 
1039. 
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that corruption may, in fact, be a “fifth” factor of production which 
functions as the market’s way of redistributing resources. A CLS 
approach (through feminist and critical race perspectives), also reveals 
that there is more to how corruption plays out in the South compared 
to the North. The Nigerian context, in particular, further supports the 
need for researchers to pay attention to issues of culture in framing 
discussions on corruption. The TWAIL perspective also draws us to 
the realization that the current description of corruption is Northern-
centred and in this way, the North still exerts some form of 
dominance over the South.  

This article also employs a CLS lens by taking on a critical analysis of 
the agency relationship between the arms of government and the 
citizenry and how it is structured in such a way that gives little power 
to the citizenry and makes ample room for corruption. Furthermore, 
the legal realism approach and how it draws our attention to the need 
for more cohesive interdisciplinary work on the subject of corruption 
is discussed, highlighting the importance of making our findings more 
easily understood by policymakers and the general public. The legal 
realism perspective is particularly important because it presents us 
with various theories. These theories bring different perspectives to 
the table and it is important that we take time out to examine each 
one. In so doing, we expand our understanding of the subject.  

The combined effect of this jurisprudential analysis is that it challenges 
us to examine corruption from different angles – different from our 
initial conceptions. We ask, “What is corruption?” “How is corruption 
in the South different from the North?” “In what ways have our 
perceptions of corruption been predominantly shaped by Northern 
jurisprudence?” “How can we actively address corruption?” Answers 
to these questions lie in the legal theories discussed in this article as 
well as others not discussed. To adequately address corruption, we 
cannot afford to take a static, immutable position on the subject. We 
must be open to investigating its attributes and questioning its 
character. Legal theories, therefore, serve as a lens through which we 
can achieve this. By looking through a jurisprudential lens, we are able 
to put forward Law’s contribution to anti-corruption research in the 
pool of interdisciplinary anti-corruption studies. 



(2021) UNILAG Law Review Vol. 4 No. 2 

75 

We must however also be mindful of the fact that no one theory 
solves all problems. By keeping this in mind, we cure jurisprudence of 
its most significant problem – the fact that everyone is speaking but 
no one is listening. We are all trying to correct one another’s 
perception and understanding of the law. For jurisprudential analysis 
to be of any benefit to us, we must take a step back, stop speaking and 
start listening because as we listen to one another, we may find 
answers to a lot of our persisting challenges. By carefully listening to 
the voices of scholars across various schools of thought, we can begin 
to identify various pieces of the puzzle that is corruption, and listen 
we must, as it would not do any good to lend our voices to the 
discussion when we have not yet listened. 
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CORPORATE INSOLVENCY REGIME IN NIGERIA: AN 
APPRAISAL OF THE INNOVATIONS UNDER THE 
COMPANIES AND ALLIED MATTERS ACT 2020  

Halimat Onigbinde* 

ABSTRACT 

There is no single insolvency Act in Nigeria. Corporate insolvency in Nigeria 
was primarily regulated by the Companies and Allied Matters Act 
19901("the Repealed Act"), the Companies Winding up Rules 2010, and 
other sectorial legislations where the insolvent company is in a regulated 
industry such as financial institutions and Telecommunication Companies. 
On the 7 August 2020, President Muhammadu Buhari assented to the 
Companies and Allied Matters Act 2020 ("CAMA 2020" or the “Act”) which 
replaced the Repealed Act. This paper examines the extant corporate 
insolvency regime in Nigeria in the light of the innovation and appraises the 
effects of the innovative provisions. This paper concludes that promulgation 
of the CAMA 2020 is a laudable step towards the system of business rescue 
and restructuring, compared to the outdated liquidation procedure in Nigeria 
vis-à-vis other developed jurisdictions. It also makes recommendations to 
improve the corporate insolvency proceedings regime. 

Keywords: Corporate Insolvency, Insolvency, Liquidation, Business 
Rescue, Debt Recovery, Receiver, Administrator, Company Voluntary 
Arrangement, Netting. 

1.0. INTRODUCTION 

There is a bifurcation between the legal framework regulating the 
insolvency of an individual or natural persons and incorporated bodies 
in Nigeria. Individual insolvency is primarily regulated by the 
Bankruptcy Act,2 but this law has not had much impact because of its 
requirement for judgment and execution levied as a condition for 
proof of bankruptcy.3 On the other hand, corporate insolvency, like 
every other law in Nigeria, is regulated by common law, judicial 

 
* Onigbinde Halimat Bolu is an Associate of Oluwakemi Balogun LP, a leading 
insolvency law firm in Nigeria. She can be contacted via email: 
mzboluhalima@gmail.com.  
1 Companies and Allied Matters Act 1990, Cap. C20, Laws of the Federation of 
Nigeria (LFN) 2004. 
2 Bankruptcy Act, Chapter B2, LFN 2004. 
3 S. 1 Bankruptcy Act. 
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precedents, some legislations like CAMA 2020 and other subsidiary 
legislations where a regulated industry is the insolvent.  

The deficient state of the corporate insolvency regime in Nigeria 
under the Repealed Act has led to criticism by experts and 
stakeholders in the insolvency sector. These deficiencies have also led 
to calls for a reform as the relevant provisions of the Repealed Act 
have been overtaken by developments in the sector, including 
technological development, thereby, rendering it outdated and not in 
line with the current best practices.4 The Repealed Act, which 
provides the general legal framework for corporate asset recovery or 
realization in the course of insolvency, proved inadequate in 
addressing issues bothering on netting, business rescue provisions, 
cross-border insolvency, co-operation between domestic and foreign 
courts, coordination of concurrent proceedings or communication of 
information in insolvency etc.5 The inadequacies further observed in 
the corporate insolvency sector include lack of specific insolvency 
legislation, nonexistence of statutory framework to regulate 
insolvency practitioners, and dearth of business liquidation oriented 
practice. However, the CAMA 2020 changes the focus of insolvency 
practice from business liquidation to business rescue, thereby 
improving the Nigerian environment for insolvency practice and 
development of a business rescue culture. 

Corporate insolvency involves several processes ranging across 
actions for recovery of debt, appointment of a receiver, petition for 
winding up and appointment of a liquidator, arrangement and 
compromise etc. Corporate insolvency law embodies a variety of 
objectives, some of which include the following: facilitating the 
recovery of companies in difficulty, suspending the pursuit of rights 
and remedies by individual creditors, divesting the directors of their 
management powers, providing for the avoidance of transfers and 

 
4 E.O. Okolo, “Insolvency Law in Nigeria”, available at 
https://investadvocate.com.ng/2016/10/11/insolvency-law-nigeria/ (Accessed 10 
September 2020).  
5 A. Idigbe, “Nigeria: Overview of Insolvency and Restructuring in Nigeria”, 
available at 
https://www.mondaq.com/nigeria/insolvencybankruptcy/812246/overview-of-
insolvency-and-restructuring-in-nigeria (accessed on 10 September 2020).   
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transactions which unfairly prejudice the general creditors, as well as 
procuring an orderly distribution of the estate.6 

This paper examines the concept of corporate insolvency and the legal 
framework in Nigeria for debt recovery of creditors where a debtor 
company becomes insolvent; discusses the innovations introduced by 
the recently promulgated CAMA 2020; and makes necessary 
recommendations. 

2.0. OVERVIEW OF CORPORATE INSOLVENCY 

The term “corporate insolvency” is incapable of precise definition as 
there has neither been any statutory nor globally accepted definition 
for it. However, the term can only be described for understanding of 
what it entails. This would require a separate consideration of the 
terms "corporate" and "insolvent". 

Upon incorporation, a company is capable of exercising all the powers 
of and performing all the functions of an incorporated company 
including the power to hold land and having perpetual succession.7 
Additionally, the law provides that every company shall, for the 
furtherance of its business or objects, have all the powers of a natural 
person of full capacity subject to the restrictions imposed by its 
Memorandum of Association and any other statute.8 Incorporation of 
a company limits the personal liability of its members, thus creating a 
distinction between its corporate liability and members' personal 
liability.9 The corporate personality of a company enables it to inter 
alia obtain credit in the furtherance of its objects. The CAMA 202010 
specifically enables a company to borrow money for the purpose of 
its business or objects and mortgage or charge its assets, issue 
debentures and other securities whether outright or as security for 
any debt, liability or obligation of the company. 

 
6 R. Goode, Principles of Corporate Insolvency Law, 4th ed. (Sweet & Maxwell: 2011), 
p. 90; J.H. Farrar, B. Hannigan, and N.E. Furey, Farrar's Company Law, 4th ed. 
(Butterworths: 1998), pp. 625-626. 
7 S. 42 CAMA 2020. 
8 S. 43(1) CAMA 2020. 
9 Salomon v A. Salomon & Co. Ltd (1897) AC 22. 
10 S. 191 CAMA 2020. 
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The term, “insolvent person”, has been statutorily11 defined thus; 

“insolvent person” where used in this Act means any 
person in Nigeria who, in respect of any judgment, Act 
or court order against him, is unable to satisfy 
execution or other process issued in favour of a 
creditor, and the execution or other process remains 
unsatisfied for not less than six weeks. 

Based on the distinct examination of both terms above, we could 
describe corporate insolvency as a situation that occurs when a 
corporate body, usually a company, is unable to discharge its debt. 
Debt is one of the most important financial innovations in the history 
of the world as the modern economy cannot exist without it.12 
Although, there is no generally accepted definition of debt, the 
Supreme Court has however described it thus;13 

In legal parlance, debt has been differently defined, 
owing to the different subject-matter of the statutes in 
which it has been used. In a more general sense, debt is 
that which is due from one person to another, 
whether money, goods, or services; that which one 
person is bound to pay or perform to 
another. Debt implies an obligation to pay by contract, 
express or implied. Debt situations can arise in a 
number of ways, ranging from simple loan agreements 
to complex loan transactions. 

Generally, the definition of corporate insolvency is classified into two 
categories: 

i. Cash flow insolvency: This occurs when a company is unable 
to pay its debt as they fall due.14 In other words, the company 
is unable to meet its financial obligations at the due date. 

ii. Balance sheet insolvency: This occurs where the liabilities of a 
company exceed its assets, taking into account not only 

 
11 S. 868 CAMA 2020. 
12 “The Concept of Debt Explained”, Financial Planning Tips. 
13 Uzor v Daewoo Nigeria Ltd (2019) 10 NWLR (Pt. 1680) 207. 
14 Goode, supra n 6, at 2. 
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current liabilities, but also contingent and prospective 
liabilities.15 

These descriptions help in understanding the theoretical basis of 
determining if a company is insolvent. However, in practice, the test 
commonly applied by courts is the cash flow test, considering that 
what the court needs to determine is whether a company is paying its 
undisputed debts.16 Section 572 CAMA 2020 provides the statutory 
test for determining when a company is unable to pay its debt. It states 
thus; 

A company is deemed to be unable to pay its debts if; 

(a) a creditor, by assignment or otherwise, to whom 
the company is indebted in a sum exceeding ₦200,000, 
then due, has served on the company, by leaving it at 
its registered office or head office, a demand under his 
hand requiring the company to pay the sum due, and 
the company has for three weeks thereafter neglected 
to pay the sum or to secure or compound for it to the 
reasonable satisfaction of the creditor;  

(b) execution or other process issued on a judgment, 
act or order of any Court in favour of a creditor of the 
company is returned unsatisfied in whole or in part; or 

(c) the Court, after taking into account any contingent 
or prospective liability of the company, is satisfied that 
the company is unable to pay its debts. 

This provision retains the test under the Repealed CAMA17 verbatim, 
except that the Repealed CAMA limits the indebted sum at an amount 
not exceeding ₦2,000 (Two Thousand Naira only). The implication of 
this test is that a company which evidently has the ability to pay its 
debt but still fails to do so will be deemed insolvent.18 

 
15 J. Birds, E. Ferran, and C. Villiers, Boyle & Birds’ Company Law, 4th ed. (Jordan 
Publishing Limited: 2000), p. 639. 
16 Goode, supra n 6, at 87. 
17 S. 409 Repealed CAMA. 
18 O. Olanipekun (ed.), Banking: Theory, Regulation, Law and Practice (Au Courant: 
Lagos, 2016), p. 435. 
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Companies borrow from wide range of individuals and institutional 
lenders, including financial institutions, trade creditors (who supplies 
goods on credit), debenture holders, or even consumers who pay for 
goods and services rendered in advance. Since loan is not a gift, 
provision is always made for recovery of the loan, whether secured or 
unsecured.19 The unsecured creditor has the general remedies 
preserved by common law, while the secured creditors have additional 
remedies arising from the security for advance that they have obtained 
by virtue of the secured debenture.20 

When a borrowing company offers security to its lenders, it proves 
attractive as the security creates right that takes priority over the 
claims of unsecured creditors in the case of the borrowing company's 
insolvency.21 On the other hand, unsecured creditors are treated on 
equal footing – pari passu – and share in insolvency pro rata according 
to their pre-insolvency entitlements or sums they are owed. An 
unsecured lender bears the risk that its debt will be satisfied after the 
secured creditors have been paid if the debtor company becomes 
insolvent. Moreover, the unsecured lender has no enforceable interest 
in the debtor's property prior to the bankruptcy or winding up, only 
a right to sue for money owed and to enforce judgment against the 
debtor.22 Where a company defaults in the repayment of its debt, the 
steps exercisable by an aggrieved creditor will depend on whether the 
creditor is secured or unsecured. 

3.0. CORPORATE INSOLVENCY REGIME PRIOR TO 
CAMA 2020 

The recourse taken by creditors when a company goes insolvent in 
Nigeria, prior to the enactment of CAMA 2020, are not exhaustive. 
However, the formal procedures ranged from action to recover the 
debt, realization of the security created under the debenture,23 

 
19 Ogioro v Igbinovia (1998) 13 NWLR (Pt. 582) 426 at 438. 
20 N.C.S. Ogbuanya, Essentials of Corporate Law Practice in Nigeria (Novena 
Publishers: 2010), p. 548. 
21 V. Finch, Corporate Insolvency law, Perspectives and Principles (Cambridge, 2002), 
p. 64 
22 Ibid, at 66. 
23 S. 208 Repealed CAMA. This is also provided for in s. 232 CAMA 2020. 
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appointing a receiver to bring an action against the company to 
enforce its security or commencing a winding up proceedings against 
the company,24 to presenting a winding up petition to the Federal High 
Court against the company.  A common trend with these procedures 
was that they paid little attention to business recovery, and the only 
available remedy to encourage business recovery under the Repealed 
CAMA is the procedure for Arrangement and Compromise, which 
requires less intervention from the court but may require efforts from 
both the debtor and another viable and interested company willing to 
merge or acquire the assets of the debtor.25 

3.1. ACTION FOR RECOVERY OF DEBT  

This is by instituting a court action for payment of the principal and 
interest of the sum owed. The Constitution of the Federal Republic of 
Nigeria (as amended) vests the courts with jurisdiction in civil 
matters.26 There are plethora of decisions that uphold the jurisdiction 
of courts in debt recovery matters.27 The cause of action for debt 
recovery accrues after demand has been made for the payment and 
the debtor refuses to pay.28 However, where parties have agreed on 
when the debt is due and payable, expressly barring the requirement 
for express demand of payment, the cause of action accrues from the 
stipulated time29.  

The determination of the court vested with jurisdiction in any action 
for recovery of debt depends on the circumstances surrounding the 
existence of the debt. Where the debt claimed arises from a strictly 
contractual relationship, the High Court of various states have 
exclusive jurisdiction irrespective of whether the debtor is a 

 
24 S. 209 Repealed CAMA. This is provided for in s. 233 CAMA 2020. 
25 A. Idigbe, “Using Existing Insolvency Framework to Drive Business in Nigeria; 
The Roles of Judges” available http://punuka.com/wp-
content/uploads/2019/01/role_of_judges_in_driving_a_business_recue_approa
ch_in_existing_insolvency_framework.pdf  (accessed 10 September 2020). 
26 S. 6(6)(b) of the Constitution of the Federal Republic of Nigeria (CFRN) 1999. 
27 ROE Ltd. v UNN (2018) 6 NWLR (Pt. 1616) 420. 
28 Edosomwan v A.C.B Ltd. (1995) 7 NWLR (Pt. 408) 472; Mbu v Stanbic IBTC Bank 
Plc. (2016) 12 NWLR (Pt. 1527) 397. 
29 LUTHMB v Adewole (1998) 5 NWLR (Pt. 550) 406.                                            
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corporation.30 However, where the debt claimed arises from a 
banker-customer relationship, the State High Court and the Federal 
High Court have concurrent jurisdiction.31 

Various rules of courts32 provide for a summary judgment procedure 
where the defendant has no defence to the claim against it. This is a 
faster procedure as judgment is given on merit without the rigors of 
full trial. The purpose of the procedure is to prevent a defendant from 
putting up sham defences to defeat the end of justice, causing great 
loss to the plaintiff in a bid to enforcing their rights.33 This medium of 
debt recovery is available to any creditor, whether an artificial or a 
natural person, secured or unsecured. The creditor may levy 
execution of the judgment for the judgment sum after the successful 
court judgment in his favour. The judgment for payment of money may 
be enforced by several ways provided by the Sheriffs and Civil Process 
Act,34 Writ of fiery facias,35 Garnishee proceedings,36 and Judgment 
summons.37 

This procedure is not so viable because the time-consuming nature of 
litigation in Nigeria would have adverse effect on the value of the 
indebted sum by the time judgment is entered in favour of the 
creditor. The award of cost of litigation by courts is largely 
discretionary and usually meagre to cover the expenses incurred by 
the creditor in the recovery suit. The cost of litigation would not be 
recoverable by the creditor as part of the debt except there has been 
a prior express agreement to that effect between the creditor and the 
debtor.38 The judgment creditor may also realize at the point of 
execution that the judgment debtor has little or nothing to satisfy the 

 
30 TSKJ Nig. Ltd. v Otochem Nig. Ltd. (2018) 11 NWLR (Pt. 1630) 330; FUTA v BMA 
Ventures Nig. Ltd (2018) 17 NWLR (Pt. 1649) 477. 
31 S. 251(d) CFRN; NDIC v Okem Enterprises Limited (2004) 10 NWLR (Pt. 880) 
107. 
32 Order 1 High Court of Lagos State Civil Procedure Rules 2019; Order 3 High 
Court of Federal Capital Territory Civil Procedure Rules 2018.  
33 Macaulay v NAL Merchant Bank Limited (1990) 4 NWLR (Pt. 144) 283. 
34 Sheriffs and Civil Process Act, Cap. S6, LFN 2004. 
35 Order VII Judgment (Enforcement) Rules. 
36 Order VIII Judgment (Enforcement) Rules. 
37 Order IX Judgment (Enforcement) Rules. 
38 Olusanya v Osinleye (2013) 7 NWLR (Pt. 1367) 148. 
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judgment debt. Although, it seems this is usually addressed by the 
practice of seeking mareva injunction against the debtor during the 
interlocutory stage of the suit to ensure that the assets are not 
dissipated by the debtor company. 

3.2. APPOINTMENT OF A RECEIVER/MANAGER39 

Receivership is a long-established method by which secured creditors 
can enforce their security.40 This is available to only secured creditors. 
A debenture holder whose debt is due to be paid becomes entitled to 
appoint a receiver/manager to enforce the security. A receiver's duty 
is to realise the debenture holder's security by receiving rents and 
profits over the assets of the company and not to manage the affairs 
of the company. While a manager has the power to carry on the 
business of the company, run its undertaking or manage its affairs,41 a 
manager is not generally appointed except to carry on the business for 
the purpose of selling it as a going concern.42 

Where a creditor enforces his security by appointing 
a receiver/manager, the assets belonging to the debtor company now 
come under the receiver/manager. Thus, upon appointment of 
a receiver/manager, the powers to manage the company's business 
automatically became vested in the receiver/manager.43 

The receiver could be appointed by the court where the company 
defaults on a debenture that is secured by fixed or floating charge over 
all or most of the company's asset.44 The court can also appoint a 
receiver/manager where the debenture deed does not provide for 
appointment of a receiver/manager. The court grants application to 
appoint a receiver/manager where it appears just and convenient to 
do so,45 and for the protection and preservation of the assets of the 
company for the benefit of those who have interest in it.46 A receiver 

 
39 S. 209 and 389 Repealed CAMA. 
40 Goode, supra n 6, at Chapter 9. 
41 S. 393 Repealed CAMA. 
42 PIP Ltd. v Trade Bank Nig. Plc. (2009) 13 NWLR (Pt. 1159) 577. 
43 Jukok Int'l Ltd v Diamond Bank Plc. (2016) 6 NWLR (Pt. 1507) 55. 
44 S. 389 Repealed CAMA. 
45 Fasakin v Fasakin (1994) 4 NWLR (Pt. 340) 597. 
46 Okoya & Ors v Santili & Ors (1990) 2 NWLR (Pt. 131) 172. 
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could also be appointed by a debenture holder or the trustee of a 
debenture47 where the terms of the debenture deed so provide.48 
Where a mortgage is by deed, the law implies the mortgagee’s power 
to appoint a receiver.49 A receiver/manager appointed by court shall 
be deemed to be an officer of the court and not of the company and 
act in accordance with the directions of the court.50 A 
receiver/manager appointed out of court may apply to court for 
direction in discharging his duties51 and is also deemed to be the agent 
of those who appointed him.52 

The powers of the directors of a debtor company under receivership 
to deal with the property or undertaking over which 
a receiver/manager is appointed ceases until the receiver/manager is 
discharged.53 Consequently, the receiver/manager has the right to be 
served with or receive any legal document or court process in the 
name and on behalf of the company in respect of the assets of the 
company for which he is appointed.54 The receiver/manager is entitled 
to possession of the asset charged subject to prior charges and all 
rights of set off acquired by debtors to the company.55 

The receiver/manager appointed out of court can exercise the powers 
specified in the instrument of appointment in addition to those implied 
by the law.56 Sometimes in practice, the receiver/manager would sell 
off the assets over which he is appointed to liquidate the debt. 

The Repealed Act imposes a number of obligations on the 
receiver/manager. The receiver/manager has the duty to inform the 
Corporate Affairs Commission (“CAC” or the “Commission”) of his 
appointment within seven days of the appointment.57 He is also 

 
47 S. 209 Repealed CAMA. 
48 Intercontractors Nigeria Limited v UAC Nig. Ltd. & Ors (1988) 2 NWLR (Pt. 76) 
303. 
49 S. 19 Conveyancing Act 1881; S. 131 Property and Conveyancing Law 1959. 
50 S. 389 (2) Repealed CAMA. 
51 S. 391 and 393 Repealed CAMA. 
52 S. 390 Repealed CAMA. 
53 S. 393(4) Repealed CAMA. 
54 Dagazau v Bokir Int'l Co. Ltd (2011) 14 NWLR (Part 1267) 261. 
55 Supra n 48. 
56 S. 393 Repealed CAMA; 11th Schedule CAMA 2020. 
57 S. 206 Repealed CAMA. 
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required to furnish the CAC, the company and all debenture holders 
abstract showing receipts and payment for particular period.58 He also 
has the obligation to render accounts of payments and receipts to 
CAC for every six months during his appointment and within one 
month after he ceases to so act.59 It is a common practice for a 
receiver/manager appointed out of court to obtain interim and 
interlocutory injunction against the debtor-company and its agent 
from interfering with him in the discharge of his duties and to restrain 
them from dissipating the assets over which he is appointed. However, 
this practice is only to err on the side of caution as the 
receiver/manager's power remains unaltered whether or not such 
court order is obtained. 

The receiver/manager stands in a fiduciary position with the company 
and has the obligation to act at all time in the best interest of the 
company to preserve its assets, further its business and promote the 
purposes for which it was formed in a manner that a faithful, diligent, 
careful and ordinarily skilful manager would act in the circumstances.60 

The receiver/manager appointed out of court will distribute money 
realized from the assets over which he is appointed in accordance with 
the instrument of appointment while the receiver/manager appointed 
by court will apply to court for an order setting out the manner of 
distribution.61 

3.3. PETITION FOR WINDING UP  

This procedure is largely regulated by the Repealed CAMA, subsidiary 
legislations like Winding up Rules 2010, and other sectorial legislations 
where the Company sought to be wound up is a regulated one.62 

 
58 S. 396 (2) Repealed CAMA. 
59 S. 398 Repealed CAMA. 
60 S. 390 Repealed CAMA. 
61 S. 391 Repealed CAMA. 
62 Investment and Securities Act 2007 (as amended 2015); The Failed Banks 
(Recovery of Debts) and Financial Malpractices in Banks Act 1994; The Nigeria 
Deposit Insurance Corporation Act 1988 (as amended 2006); The Banks and 
Other Financial Institutions Act 2004; The Asset Management Corporation of 
Nigeria Act 2010 (as amended 2019); The Insurance Act 2003; The National 
Insurance Commission Act 1997; The Federal High Court Rules (Civil 
Procedure) Rules 2019. 
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Winding up by court under section 408 of the Repealed CAMA, may 
be on a number of grounds, the relevant one to insolvency if the 
Company is unable to pay its debt. The Repealed Act defines inability 
to pay debt63 which has been examined earlier on in this paper. The 
petition for winding up under the Repealed Act can be presented by a 
number of person but the relevant ones to insolvency proceedings are 
the official receiver; trustee in bankruptcy; the personal representative 
of the creditor; a receiver if authorized by the instrument of 
appointment or a contingent /prospective creditor.64 The court with 
jurisdiction to make a winding up order is the Federal High Court.65 
The Repealed Act goes further to state that the petition must be filed 
at the Federal High Court within the judicial division of the registered 
or head office of the company sought to be wound up.66 This 
procedure is applicable to both secured and unsecured creditors. 
However, whilst the unsecured creditor must prove his debt, the 
secured creditor needs not prove his debt but may rely on his 
security.67 

A winding up proceeding is the signing of the death warrant of the 
company or pronouncement of death of the company.68 It is a process 
by which the company is liquidated and dissolved and its assets (if any) 
distributed in accordance with certain rules of priority for the benefit 
of the creditors, members and employees of the company.69 A petition 
for winding up of a company pursuant to the provisions of CAMA 
appears to be more commonly used in Nigeria by creditors against 
debtor companies, than procedure for business recovery such as 
Arrangement and Compromise which could allow a company to 
reorganize its operations and finances with a view to eventually paying 

 
63 S. 409 Repealed CAMA. 
64 S. 410 Repealed CAMA. 
65 S. 401 and 567 Repealed CAMA. 
66 S. 407 Repealed CAMA. 
67 National Development Company Limited v United Bank for Africa Plc. (1996) 3 
NWLR (Pt. 437) 435. 
68 Tate Industries Plc. v Devcom Merchant Bank Ltd. (2004) 17 NWLR (Pt. 901). 
69 Supra n 18, at 448.  
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off its debts.70  The object of winding-up provisions is to put all 
unsecured creditors upon an equality and to pay them pari passu.71 

The grant of a winding up order is not automatic, the court is usually 
wary to grant such order because of its far reaching effect in some 
instances, for example, where the respondent-company genuinely 
disputes the debt.72 In such instance, the petitioner will resort to a 
debt recovery action to resolve the disputed debt before filing for 
winding up petition if the need arises.73 Although, it is not in all cases 
where the debt claim is disputed that the court will refuse to make a 
winding up order. The court will only refuse to do so if the debt in 
issue is so colossal such that the assets of the company, if left 
untouched, will not in the nearest future, having regard to galloping 
inflation, be sufficient to pay off the debt when they are realized. In 
that instance, justice demands that the court exercises restraint in 
acceding to a winding up prayer and wait for the determination of the 
suit relating to the disputed debt.74 However, the mere dispute as to 
the precise amount owed will not deter a winding up order being 
made if the court is satisfied that the company is insolvent.75 

Another instance of winding up by creditors on the basis of insolvency 
is where the directors in a company’s voluntary winding up fail to make 
the statutory declaration of solvency76 within five (5) weeks before the 
passing of the winding up resolution. In that instance, the winding up 
shall be deemed to be a creditor's voluntary winding up.77 A liquidator 
appointed also has the obligation to summon a meeting of creditors if 
he forms the opinion that the company will be unable to pay its debt 
fully within the period stated in the statutory declaration of solvency, 

 
70 Ibid. 
71 Omaghoni v Nigeria Airways Ltd. (2006) 18 NWLR (Pt. 1011). 
72 Air Via Ltd. v Oriental Airlines Ltd. (2004) 9 NWLR (Pt. 878) 298; Union Bank of 
Nigeria Ltd. v Tropic Foods Ltd. (1992) 3 NWLR (Pt. 228) 231.  
73 Ibid. 
74 Ado Ibrahim v BCC Ltd. (2007) 15 NWLR (Pt. 1058) 538. 
75 Tandy and Freeman v Harmony House Furniture Co. Ltd. (1972) NCLR 163. 
76 S. 462 Repealed CAMA; A statement by directors that having made full inquiry 
into the affairs of the company, they are of the opinion that the company will be 
able to fully liquidate its debt within such period not more than 12 months from 
commencement of the winding up. 
77 S. 462(4) Repealed CAMA. 
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and lay before them a statement of assets and liabilities of the 
company.78 

The contractual capacity is usually the first casualty upon the issuance 
of a winding-up order and the appointment of a liquidator. Effective 
from the date of the winding-up order or the appointment of a 
liquidator, the liquidator can only carry on the business of the 
company with the sanction of the court or “Committee of Inspection” 
so far as may be necessary for its beneficial winding up.79 The power 
of the director ceases upon appointment of the liquidator.80 The leave 
of the Federal High Court must also be obtained before an action can 
be commenced or proceeded against a company when a winding-up 
order has been made or a provisional liquidator has been appointed.81 
Any disposition of assets of the company or alteration in the status of 
its members after the commencement of winding-up by a court, which 
is after the presentation of the winding up petition,82 shall be void.83 

A liquidator is appointed either by the shareholders, or by creditors 
of a company through an application to the Court. He is appointed to 
run the affairs of a company being wound-up, by ensuring all company's 
debts are settled (if any) and surplus proceeds distributed accordingly. 
The liquidator in a winding-up by court has the power to do several 
things listed in the Act with the sanction of the court or Committee 
of Inspection. The power includes instituting or defending an action 
on behalf of the company, carrying on its business as is necessary for 
its beneficial winding up, paying any class of creditors in full, etc.84 The 
power of the liquidator to do some acts like selling the assets of the 
company by auction or private contract, executing documents on its 
behalf, drawing or accepting a bill of exchange etc., is not dependent 
on the sanction of court or Committee of Inspection.85 

 
78 S. 466 Repealed CAMA. 
79 Gbedu v Itie (2010) 10 NWLR (Pt. 1202) 227. 
80 S. 422(9) CAMA. 
81 S. 417 Repealed CAMA. 
82 S. 415 (2) Repealed CAMA. 
83 S. 413 Repealed CAMA. 
84 S 425(1) Repealed CAMA. 
85 S. 425(2) Repealed CAMA. 
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Liquidation procedures generally have no effect on existing contracts, 
except such contracts relating to property are deemed a fraudulent 
preference which shall render them void.86 Any floating charge created 
on the asset of the company within three months of commencement 
of the winding-up shall be invalid unless it is proved that the company 
was solvent immediately after the creation of the charge.87 

Upon the conclusion of the winding up of the company and its 
dissolution, the costs properly incurred in winding up including the 
remuneration of the liquidator are paid out of the company's assets in 
priority to all other claims.88 There are also other dues like taxes and 
employees' outstanding remuneration that rank prior to all other 
debts.89 

The pitfall of winding up as a mechanism for recovery in corporate 
insolvency is that the expenses that rank prior to other claims may 
take a very large proportion of the money realized from sale of the 
assets, thereby leaving the creditors with little or nothing to contend 
with. In addition to this, other challenges faced in the liquidation 
process include laying off employees with attendant difficulty in fully 
discharging payments of severance packages that becomes due upon 
termination, and selling the assets of a company at undervalue, as the 
company must sell its assets. Therefore, creditors are potentially 
exposed to losses as the company has the obligation to sell its assets 
at the earliest possible time. 

3.4. ARRANGEMENT & COMPROMISE90 

Arrangement is a change in right or liabilities of the members, 
debenture holders and creditors of the company or any class of them 
by the unanimous agreement of all parties affected.91 This arrangement 
alters the obligation of the company to either its members or 
creditors by relinquishing some of their rights to the company. The 
relevant scheme of arrangement for the purpose of insolvency is the 

 
86 S. 495 Repealed CAMA. 
87 S. 498 Repealed CAMA. 
88 S. 484 Repealed CAMA. 
89 S. 494 Repealed CAMA. 
90 S. 537 and 539 Repealed CAMA. 
91 S. 537 Repealed CAMA. 
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one arranged with creditors.  This enables the company to agree with 
its creditors to accept lesser than what they are entitled to with the 
sanction of the court after the fairness of the scheme has been 
ascertained.92 An example of the scheme of arrangement that could 
be proposed to creditors is to propose a relinquishment of their 
security; permit the creation of a prior or pari passu charge; undertake 
to pay them prior to the reconstruction or convince them to take 
shares in the company; or part shares and part cash in satisfaction of 
their debt.93 The company proposes a scheme of compromise with its 
creditors and the court orders a creditors’ meeting to be summoned, 
if at least majority representing three-quarter (or 75%) in the value of 
the creditors being present agree to the compromise, it will be 
referred to the court which shall sanction the arrangement if satisfied 
of its fairness. Where the debtor-company is a publicly quoted 
company, the court will refer the scheme of arrangement to the 
Securities and Exchange Commission which shall appoint one or more 
inspectors to investigate the fairness of the said scheme and make a 
written report to the court in respect thereof, which shall then 
sanction it. The company, or its liquidator in the case of a company 
being wound up and its creditors become bound by the scheme after 
it has been sanctioned by the court.94 

This seems to be the only restructuring model proposed by the 
Repealed Act, and it gives the company the opportunity to make the 
proposal for compromise, although the court's sanction is the only 
thing that makes it binding on the parties.  

4.0. INNOVATIONS IN THE CAMA 2020 RELATING 
TO CORPORATE INSOLVENCY PRACTICE 

The CAMA 2020 provisions, as they relate to corporate insolvency, 
appear to be largely modelled after the United Kingdom Insolvency 
Act 1986 (the “UK Insolvency Act”). It is obvious that the draftsmen 
have realized that when companies experience a downward turn of 
economic fortune, ailing companies should be encouraged to adopt 

 
92 Supra n 20, at 607. 
93 Ibid, at 608 
94 S. 539(3) Repealed CAMA. 
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healthy corporate restructuring options rather than fizzle out by 
liquidation or harsh legal framework. Therefore, the extant Act 
appears to be more business rescue and restructuring oriented 
compared to the liquidation-centric model of the Repealed Act. The 
innovations in the extant Act as they relate to corporate insolvency 
are highlighted thus; 

4.1. COMPANY VOLUNTARY ARRANGEMENT  

This is a proposal by the directors of a company, the administrator of 
a company in administration, or the liquidator of a company being 
wound up to its creditors for a composition in satisfaction of its debts 
or a scheme of arrangement of its affairs.95 It is an agreement between 
companies and their creditors for the satisfaction of corporate debts 
or for scheme of arrangement of the companies' affairs.96 A nominee 
who must be qualified to act as an Insolvency Practitioner should be 
appointed as a trustee or supervisor of the voluntary arrangement.97 
The nominee shall within twenty-eight (28) days of notice of his 
appointment report to court on whether a meeting of the company 
and its creditors should hold,98 failing which the nominee may be 
replaced on application by the person making proposal for the 
arrangement to the court.99 The meeting summoned may approve the 
proposal with or without modifications but no modification can affect 
the right of a secured creditor to enforce his security without the 
creditor's concurrence to such modification.100 The proposal or its 
modification shall not approve payment of non-preferential debts in 
priority to preferential debts or a proportion of preferential debt 
smaller to what is paid other preferential debt holders without the 
concurrence of the preferential debt holder.101 The chairman of the 
meeting shall also report the outcome of the meeting to the Federal 
High Court.102 The decision takes effect if it has been taken by both 

 
95 S. 434(1) and (3) CAMA 2020. 
96 Vannessa Finch Supra n 21, at page 146. 
97 S. 434(2) CAMA 2020. 
98 S. 435(2) CAMA 2020. 
99 S. 435(4) CAMA 2020. 
100 S. 437 CAMA 2020. 
101 S. 437(3) CAMA 2020. 
102 S. 437(6) CAMA 2020. 
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meetings or by the creditors’ meeting summoned pursuant to a court 
order.103 

Any person dissatisfied with the decision of the supervisor of the 
voluntary arrangement may apply to court which may modify, reverse, 
confirm or make any order as it deems fit.104 The supervisor may apply 
to the court for directions in relation to any particular matter arising 
under the voluntary arrangement, and may apply to the court for the 
winding up of the company or for an administration order to be made 
in relation to it when necessary.105 

Under the UK Insolvency Act, parties to the arrangement are free to 
agree to almost any terms subject to the protection of secured 
creditors106 and preferential creditors.107 

4.2. APPOINTMENT OF ADMINISTRATORS  

An administrator can be appointed pursuant to an administrative 
order of court, by the holder of a floating charge or the company or 
its directors.108 

An administration order may be made by the Federal High Court upon 
application by company, directors, creditors or any official of the court 
designated to act as a receiver under the Act or any legislation,109 
where the court is satisfied that the company is or is likely to become 
unable to pay its debts.110 The court has wide powers to make any 
order as it deems fit upon hearing the application for an administrative 
order.111 

A holder of a floating charge over the assets of the company may 
appoint an administrator if the administrator has given at least two (2) 
working days’ of written notice to the holder of a prior floating charge 

 
103 S. 438 CAMA 2020. 
104 S. 442(3) CAMA 2020. 
105 S. 442(4) CAMA 2020. 
106 S. 4(3) Insolvency Act 1986. 
107 S. 4(4) Insolvency Act 1986. 
108 S 443(1) CAMA 2020. 
109 S. 450(1) CAMA 2020. 
110 S. 449 CAMA 2020. 
111 S. 451(1) CAMA 2020. 



(2021) UNILAG Law Review Vol. 4 No. 2 

94 

or the latter has consented to the appointment in writing.112 This 
provision will only apply where the instrument creating the charge 
specifies so or where it empowers the holder to appoint an 
administrator or receiver over the assets so secured.113 A holder of a 
floating charge cannot appoint an administrator in a number of 
instances such as when the floating charge is unenforceable; the 
provisional liquidator of the company has been appointed under 
section 585 of the Act; or there is a receiver or manager in office at 
the time of commencement of the Act.114 

A company or its directors may also appoint an administrator out of 
Court.115 The holder of a floating charge shall not be able to appoint 
an administrator within 12 months after the court administration 
order ceases.116 An administrator cannot be appointed by the 
company or its director where there is a pending winding up petition 
or administration application or there is a receiver in office.117 The 
court shall also dismiss application for administration where there is a 
receiver appointed by the holder of a fixed charge. This is the case 
except the security holder consents to the order in writing or the 
court considers the security in respect of which he was appointed 
liable to be released under Sections 232 and 233 CAMA 2020 or 
challengeable under Sections 558 and 559 CAMA 2020.118  However, 
a receiver appointed by a holder of a floating charge or court shall 
vacate the office where an administration order is made.119 Also, any 
receiver of part of the company’s property appointed by a secured 
creditor shall vacate office upon the administrator’s request.120 In both 
instances, the receiver is entitled to remuneration out of the 
company's assets which was under the receivership, immediately 
before the vacation, and he needs not make any abstract report to the 

 
112 S. 452 and 453(1) CAMA 2020. 
113 S. 452(2) CAMA 2020. 
114 S. 454 CAMA 2020. 
115 S. 459 CAMA 2020. 
116 S. 460 CAMA 2020. 
117 S. 462 CAMA 2020. 
118 S. 476 CAMA 2020. 
119 S. 478(1) CAMA 2020. 
120 S. 478(2) CAMA 2020. 
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CAC.121 A company in administration cannot pass a resolution for 
winding up and the court cannot make a winding up order except the 
petition is one presented on grounds of public interest or under the 
legislations applicable to financial bodies.122  In addition to the 
foregoing, no step shall be taken to enforce security over a company’s 
property, repossess goods in its possession under a hire purchase 
agreement, legal proceedings, execution, distress and diligence, right 
or forfeiture or peaceable re-entry shall be made while it is in 
administration, except with the court's permission or administrator's 
consent.123 Every business document issued by or on behalf of the 
company or its administrator and all the company's websites while it 
is in administration must state details of the administrator and that the 
affairs of the company is being run by an administrator.124 

When an administration order is made in respect of the company, any 
winding up petition against such company shall be dismissed or 
suspended if the application for administration order was made by the 
liquidator of the company.125 This would not apply where the winding 
up petition is presented under special banking provisions of the Banks 
and Other Financial Institutions Act (BOFIA), Nigerian Deposit 
Insurance Corporation (NDIC) Act, or any law or rule by a financial 
services and markets regulator.126 

The administrator shall be deemed to be an officer of court 
howsoever appointed.127 The administrator must be qualified to act as 
an insolvency practitioner.128 The primary objective of an 
administrator in the exercise of their function is to rescue the 
company as a going concern. They can only pursue other objectives 
like achieving a better result for the company’s creditors as a whole, 
or realising the asset for distribution to some secured creditor or 
preferential creditors, where of the opinion that the primary objective 

 
121 S. 478(3) CAMA 2020. 
122 S. 479(3) CAMA 2020. 
123 S. 480 CAMA 2020. 
124 S. 402 CAMA 2020. 
125 S. 477(1) CAMA 2020. 
126 S. 477(3) CAMA 2020. 
127 S. 446 CAMA 2020. 
128 S. 447(1) CAMA 2020. 
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is not reasonably practicable or a better result can be achieved for the 
company’s creditors by pursuing some other course.129 

Furthermore, an administrator shall issue a notice of appointment to 
the company, all its creditors, the CAC, and publish the notice in any 
prescribed manner not later than 14 days after the appointment takes 
effect.130 An administrator has the obligation to prepare a proposal of 
how they intend to achieve the purpose of administration which may 
include the proposal for company's voluntary arrangement, scheme of 
arrangement and compromise, and explain where necessary why 
business rescue will not be achievable. The proposal shall be sent to 
the CAC, the creditors, and members of the company within 30 days 
of the company being in administration.131 The administrator shall 
thereafter summon creditors' meeting where the proposal may be 
approved or modified. The report of the creditors' meeting shall be 
made to the court, the CAC, and every other person prescribed by 
the Minister for Trade.132 In any instance where the report made to 
the court is that the creditors refused to approve the administrator's 
proposal or revised proposal, the court may make interim order or 
any other appropriate order.133  The administrator shall summon a 
further creditors' meeting if it is so requested by creditors of the 
company whose debts amount to at least 10% of the total debts of the 
company or ordered by the court.134 

An administrator shall not be appointed over a company that is not an 
authorized deposit taker or has as a liability in respect of a deposit 
which it accepted in accordance with relevant banking laws.135 Also, 
an administrator can only be appointed in respect of an insurance 
company with the leave of the relevant regulatory body.136 

 
129 S. 444(2) CAMA 2020. 
130 S. 483 CAMA 2020. 
131 S. 486 CAMA 2020. 
132 S. 490 CAMA 2020. 
133 S. 492 CAMA 2020. 
134 S. 493 CAMA 2020. 
135 S. 447(4) CAMA 2020. 
136 S. 447(5) CAMA 2020. 
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An administrator may do anything necessary or expedient for the 
management of the affairs, business and property of the company.137 
In addition to the wide powers specified in the Eleventh Schedule of 
the CAMA 2020, the administrator can remove or appoint a 
director,138 summon creditors’ or company's meeting,139 take custody 
or control of all the property to which the company is entitled,140 etc. 
The administrator may also apply to court for directions in connection 
with their functions.141 The company in administration can only 
exercise management powers with the consent of the 
administrator.142 The administrator of a company acts as its agent in 
the performance of its duty.143 Where a provisional liquidator has 
been appointed upon the presentation of a winding up petition of a 
company in administration on the ground of public interest or under 
BOFIA, NDIC Act or financial services Act, the court shall order the 
administrator's appointment to cease to have effect.144 

Additionally, the administrator has the obligation to perform their 
functions as quickly and efficiently as is reasonably practicable.145 A 
creditor, member of a company in administration, or both, may apply 
to the court challenging the conduct of the administrator which is 
unfair as to harm the applicant's interest or is not performing his 
function as quickly and efficiently as possible.146  The court may make 
any order as it deems fit on this application which may include 
regulating the administrator's actions or order that the administrator's 
appointment ceases to have effect.   

Unless an administrator's tenure is extended for a specified period, by 
an order of the court on the application of the administrator, or a 
period not exceeding six months by consent of secured creditor or 
unsecured creditor of more than 50% of the company's unsecured 

 
137 S. 496 CAMA 2020. 
138 S. 498 CAMA 2020. 
139 S. 499 CAMA 2020. 
140 S. 504 CAMA 2020. 
141 S. 500 CAMA 2020. 
142 S. 501(1) CAMA 2020. 
143 S. 506 CAMA 2020. 
144 S. 520 CAMA 2020. 
145 S. 445 CAMA 2020. 
146 S. 511 CAMA 2020. 
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debt,147 the administrator's appointment shall cease to have effect 
within one year after it takes effect.148 The court order for extension 
of the administrator's tenure shall not be made after the expiration of 
the tenure and can be made despite previous extension in whatever 
form.149 The court may also provide for the appointment of an 
administrator of the company to cease to have effect from a specified 
time upon the administrator's application on the ground that the 
purpose of administration cannot be achieved in relation to the 
company; that the company should not have entered into 
administration; or where the creditors of a company so require the 
application to be made.150 The administrator shall also make a similar 
application in a court ordered administration where the purpose of 
administration has been sufficiently achieved in relation to the 
company.151 The court may also make a similar cessation order upon 
application by a creditor who proves improper motive of the 
appointer of the administrator or the applicant where the 
appointment was based on a court's order.152 An administrator who 
thinks that the purpose of administration has been sufficiently achieved 
in relation to the company may file a notice to that effect with the 
CAC and the court, and send such notice to the creditors of the 
company.153 

An administrator may resign by notice in writing to the appointing 
authority.154 An administrator may also be removed by court order,155 
or if they cease to qualify as an insolvency practitioner in which case 
notice shall be given to the appointing body/authority.156 An 
administrator who dies, resigns, vacates or is removed from office can 
be replaced by the relevant appointing body/authority.157 Such 

 
147 S. 513(2) CAMA 2020. 
148 S. 513 CAMA 2020. 
149 S. 514(1) CAMA 2020. 
150 S. 517(2) CAMA 2020. 
151 S. 517(3) CAMA 2020. 
152 S. 519 CAMA 2020. 
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154 S. 525 CAMA 2020. 
155 S. 526 CAMA 2020. 
156 S. 527 CAMA 2020. 
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administrator is discharged from liability in respect of any of their 
actions as administrator.158 

4.3. CONVERSION OF ADMINISTRATION TO 
VOLUNTARY WINDING UP  

A company shall be wound up if a resolution under Section 620 of the 
Act was passed, where an administrator issues a notice to the CAC 
that the section applies.159 Upon registration of this notice by CAC, 
the administrator’s appointment shall cease to have effect.160 

Where the administrator of a company thinks that the company has 
no property which might permit distribution to its creditors, notifies 
the CAC of this fact for the purpose of registration, files the notice in 
court, and sends the filed noticed to all creditors, the company shall 
be deemed dissolved within three months of the registration of the 
notice.161 The court on the application of the administrator has the 
power to extend or suspend the three-month period or discontinue 
the entire registration of the notice altogether.162  Where the court 
so does, the administrator has the obligation to notify CAC. 

4.4. ADMINISTRATION OF INSOLVENCY 
PRACTITIONERS  

An Insolvency Practitioner (“IP”) can act as liquidator, provisional 
liquidator or official receiver, administrator or administrative receiver, 
receiver and manager, or as nominee or supervisor of a company’s 
voluntary arrangement.163  A person is qualified as an IP if such person 
has obtained a degree in accountancy or law from a recognized 
institution, has minimum of five years’ experience in insolvency 
practice, is recognized as a member of Business Recovery and 
Insolvency Practitioners Association of Nigeria (“BRIPAN”), or any 

 
158 S. 536(1) CAMA 2020. 
159 The provision of that section will apply on the basis that the total amount that 
secured and unsecured creditors of the company are likely to receive has been 
paid or set aside. 
160 S. 521 CAMA 2020. 
161 S. 522 CAMA 2020. 
162 S. 522(7) CAMA 2020. 
163 S. 704 CAMA 2020. 
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other body so recognized and authorized by CAC to act as an IP.164 
These conditions are conjunctive and must co-exist for a person to 
act as a qualified IP. The recognition of the BRIPAN as a certifying 
professional body is a laudable innovation as it ensures that insolvency 
practice is now regulated by a body which will ensure that members 
are continuously trained to measure up with the international best 
practices in the performance of their duties. The regulatory body will 
also be able to impose sanctions on its members in line with its code 
of conduct. It is also worthy of note that the CAC has the discretion 
to declare any professional body that meets stated requirements as an 
authorized professional body.165  The CAC has the vires to authorize 
any person to act as an IP upon application, if such person meets the 
stated conditions.166 The CAC also has the duty to consider if an 
applicant is fit and proper to act as an IP in addition to the educational 
qualification,167 and can refuse or withdraw an IP’s authorization if it is 
of the opinion that the person has ceased to be fit and proper to so 
act.168 

A person whose application to act as an IP is refused, or the 
authorization is withdrawn, may apply by summons on notice to the 
court having jurisdiction in insolvency matters, within 21 days of the 
receipt of the notification, for a review of the decision of the CAC. 
The court, upon hearing the summons, may refuse or grant the 
summons on such terms as it deems fit.169  An appeal from the decision 
of the court shall lie to the Court of Appeal, and the decision of the 
Court of Appeal is final. 

4.5. MORATORIUM ON CREDITORS VOLUNTARY 
WINDING UP IN A SCHEME OF ARRANGEMENT  

One of the innovations of the extant Act relates to arrangement and 
compromise. It provides that no winding up petition or enforcement 
action by a creditor (secured or unsecured) shall be entertained 

 
164 S. 705 CAMA 2020. 
165 S. 70 CAMA 2020. 
166 S. 707 CAMA 2020.  
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168 Ibid. 
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against any company or its assets that has commenced a process of 
arrangement and compromise with its creditors for six months, from 
the time that the relevant company, by way of affidavit, provides all 
the requisite documents for such arrangement or compromise, to the 
court.170  However, a secured creditor may, by application to the 
court, file within 30 days of notice of the arrangement and 
compromise, discharge the six months’ moratorium period if: the 
secured creditor can prove that the asset of the company sought to 
be enforced by the creditor does not form part of the company’s pool 
of assets to be considered under the arrangement and compromise; 
or they are perishable goods; the company consents to the security 
being enforced; or it has been enforced before the security holder got 
notice of the arrangement and compromise.171 The company, upon 
the approval or consent, shall file a further affidavit updating the court 
of the dissipation of the said asset. This provision avails the secured 
creditor a leeway out of the moratorium period if any of the 
conditions so stated can be met. 

4.6. NETTING172 

The concept of netting was not statutorily recognized prior to the 
enactment of CAMA 2020. Therefore, parties could only avail 
themselves of its operation based on their private agreement. It 
specifically relates to the financial industry and financial contracts. 
Netting is a reconciliation and payment mechanism under which 
amounts owed between contracting parties are consolidated into a 
single, smaller payment from one party to another. Netting is used to 
denote contractual arrangements by which claims of different parties 
against each other are reduced to a single balance.173  Netting may be 
defined as a method of reducing credit and other risks of financial 

 
170 S. 717 CAMA 2020. 
171 S. 717(2) CAMA 2020. 
172 S. 718-721 CAMA 2020. 
173 C. Ofili, “Enforceability of Netting Provisions and the Intervention of the 
CAMA 2020”, available at https://businessday.ng/opinion/article/enforceability-
of-netting-provisions-and-the-intervention-of-the-cama-
2020/#:~:text=%E2%80%9CNetting%E2%80%9D%20is%20a%20reconciliation%
20and,reduced%20to%20a%20single%20balanceEnforceability (accessed 22 
December 2020). 
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contracts by aggregating two or more obligations to achieve a reduced 
net obligation.174 

The provisions of a netting agreement are enforceable in accordance 
with their terms, including against an insolvent party, and, where 
applicable, against a guarantor or other person providing security for 
a party. The operation of the netting agreement shall not be stayed, 
avoided, or otherwise limited by the action of a liquidator; any other 
provision of law relating to bankruptcy, reorganization, composition 
with creditors, receivership or any other insolvency proceeding an 
insolvent party may be subject to; or any other provision of law that 
may be applicable to an insolvent party, subject to the conditions 
contained in the applicable netting agreement.175 However, the 
liquidator may avoid the terms of a netting agreement where there is 
clear and convincing evidence that the non-insolvent party incurred 
such obligation with actual intent to delay or defraud any entity to 
which the insolvent party was indebted or became indebted, on or 
after the date that such transfer was made or such obligation was 
incurred.176 

It has been opined that a strong netting system generally gives rise to 
a thriving derivatives market, as it provides the most accurate picture 
of a company’s financial position, solvency and liquidity risk and its 
benefits are; reduction of credit risk; reduction of settlement risk; 
reduction of liquidity risk; and reduction of systemic risk.177 

4.7. REGISTRATION OF CHARGES  

CAMA 2020 has significantly reduced the total fees payable to the 
Commission in connection with the filing, registration, or release of a 
charge.  The fees payable for registration of a charge shall not exceed 
0.35% of the value of the charge or such other amount as the Minister 

 
174 O. Kalu and T. Nnamani, “Chapter 28 of the Companies and Allied Matters 
Act 2020 – Netting in Nigeria”, available at 
https://www.mondaq.com/nigeria/securities/982072/chapter-28-of-the-
companies-and-allied-matters-act-2020-netting-in-nigeria (accessed 22 
December 2020). 
175 S. 721 CAMA 2020. 
176 S. 721(6) CAMA 2020. 
177 Supra n 173. 
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of Trade may specify.178 This reduction in the fees payable for the 
registration of charges which previously cost ₦10,000 (Ten Thousand 
Naira) for every ₦1,000,000 (One Million Naira) or part thereof for 
private companies and ₦20,000 (Twenty Thousand Naira) for every 
₦1,000,000 (One Million Naira) or part thereof for public companies 
makes it easier for charges to be registered with the Commission, 
since it is now cheaper to do so. Also, the public notice of existence 
of floating charge is a great development as it enables potential 
creditors of the company to make informed decision on granting the 
credit facility to the Company. 

A person is deemed to have notice of a prohibition in a floating charge 
where a notice indicating its existence is registered with the 
Commission.179 

The holder of a fixed charge shall have priority over other debts of 
the company including preferential debts, notwithstanding any 
provision in the CAMA 2020 or any other law to the contrary.180 The 
Commission now has an obligation to enter in the register of charges, 
a notice indicating the existence of any provisions in a floating charge 
that prohibit or restrict the company from granting any further charge 
ranking in priority to, or pari passu with, the floating charge.181 

4.8. INNOVATIONS IN RESPECT OF WINDING UP 
PROCEEDINGS  

The proviso to Section 577 of CAMA 2020 contemplates that where 
a company is being wound up, only a fixed charge holder, or any other 
validly created and perfected security interest other than a floating 
charge holder, will be able to enforce security, sequestrate, attach or 
levy execution on the assets of the company. The proviso to Section 
656 of CAMA 2020 states that nothing shall affect the power of any 
secured creditor to realize or otherwise deal with his security during 
the winding up of an insolvent company registered in Nigeria. Another 
innovation under the new Act is that upon winding up, priority must 
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now be given to deductions made from the remuneration of 
employees and contributions of the company under the Pension 
Reform Act, and contributions and obligations of the company under 
the Employees’ Compensation Act.182 Furthermore, a company’s 
debts shall rank equally among themselves after the expenses of the 
winding up have been settled and the debts shall be paid in full, unless 
the assets are insufficient to meet them, in which case they shall abate 
in equal proportions.183 

5.0. CONCLUSION 

The CAMA 2020 makes a paradigm shift from the dissolution of 
insolvent company to the restructuring of insolvent companies to 
allow recovery and continuity of business. Although the Act still 
retains some of the debt recovery model under the Repealed Act, this 
paper has extensively analysed certain modifications and innovations 
in the Act. The apparent priority of administrators will bring some 
sanity to the current practice of appointment of multiple 
receiver/managers and provisional liquidators. It is also of additional 
benefit that failing administration will be converted to liquidation with 
the administrator as the liquidator or a separate liquidator is appointed 
to take over from the administrator. However, the innovations of 
CAMA 2020 will not affect ongoing insolvency proceedings and regime 
under the Repealed Act.184 

There is also a call from insolvency law practitioners and stakeholders 
for a specialized revenue court to be set up, with sole jurisdiction as 
a court of first instance, to settle disputes, curb the arbitrariness of 
the current regime and enable speedy adjudication of insolvency 
matters.185 However, it appears that this will only be possible if there 
is a constitutional amendment to limit the jurisdiction of the State High 
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Court and Federal High Court as it relates to insolvency 
proceedings.186 

Nigeria stands to benefit enormously from the reform of its insolvency 
law, particularly in attracting more direct foreign investment and 
revenue for the government, wherein liquidation becomes the very 
last option resorted to after restructuring and other business rescue 
options have failed. The modern trend presently geared towards the 
restructuring of business entities to allow for the continuation of 
business would yield prolonged employments, payment of taxes and 
dividends, and other similar socioeconomic benefits.187 The 
expectation is that with the support of insolvency practitioners, 
judges, the National Assembly, the Commission and every stakeholder 
in the insolvency practice, a holistic solution that addresses the 
management and provides sound business recovery and restructuring 
framework in Nigeria is achievable in the nearest future. 

 

 
186 S. 251 and 272 CFRN vests the Federal High Court and the State High courts 
with jurisdiction to adjudicate over some matters that may arise in the course of 
insolvency proceedings. The determination of the exclusive or concurrence of 
each court's jurisdiction depends on the facts and circumstances of each 
insolvency proceedings. However, the Constitutional supremacy provision 
entrenched in s. 3(1) of the Constitution makes it impossible to strip these courts 
of their respective jurisdiction by mere legislation without the attendant 
amendment of the relevant constitutional proceedings. 
187 Supra n 185. 
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1.0. INTRODUCTION  

The tax environment as we know it is ever-changing. It has 
metamorphosed from Biblical times that speaks of the taxman as going 
from door to door for tax collection, to a time when this practice 
would be deemed as barely scratching the surface as it relates to tax 
enforcement and compliance. With the benefit of heightened 
international trade and commerce, it appears that this development 
has caused a train wreck reaction in the operation of law and business 
in its traditional sense. Such that what was initially efficient in taxing 
the income of individuals and corporates is now far from ideal given 
the cross-border nature of business, the increasing complexity 
associated thereto, and the impact of a clash between the tax laws of 
various countries.  

To unravel the current state of the law as it relates to the taxation of 
the digital economy in Nigeria vis-a-vis the international tax space, this 
paper will interrogate the traditional nexus for taxation as recognized 
in most tax legislation and address the new era of digitalization and its 
impact on the tax system. Subsequently, we will do a deep dive into 
the reaction of policymakers in the international space and carry out 
a critique of the state of Nigerian law on the taxation of the digital 
economy. This paper will argue that the Nigerian tax administrators 
have jumped the gun in its desperate attempt to tap the spoils of the 
digital economy. Instead, a strategic, patient, and more calculated 
approach will have done the Nigerian tax system much better and will 
have put the country in a more advantageous position in the long run. 

 
* Gabriel Aliu is a Corporate and Tax Attorney in the Law firm of Olaniwun Ajayi 
LP. He can be contacted via gabrielaliu.o@gmail.com. 
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2.0. TRADITIONAL NEXUS FOR TAXATION 

The taxation of income of either individuals or corporate entities is 
typically premised on some form of connecting factor which 
determines whether the entity will be liable to tax within a particular 
jurisdiction. Traditionally, income taxes are premised on a structure 
and its imposition is limited to the geographical location of a taxable 
entity with the basic considerations of the source of income and/or 
fixed base. 

Under Nigerian law, section 9 of the Companies Income Tax Act1 
(CITA) expounds on this by subjecting all profits of any Nigerian 
company, from any trade accruing in, derived from, brought into, or 
received in Nigeria, to Companies Income Tax (CIT) in Nigeria. 
Against the same overarching principle, section 13 of CITA, prior to 
the amendments introduced by the Finance Act 2019, provides 
concerning non-resident companies that where the taxable entity has 
(a) a fixed base for business purposes, (b) does business through an 
authorized agent, (c) operates a business (contract for surveys, 
deliveries, installation or construction) in Nigeria, or (d) where the 
trade or business is between the company and another person 
controlled by it, such an entity will be liable to tax in Nigeria.  

Notably, the provision of section 13 is a replication of Article 7 of the 
Organisation for Economic Cooperation and Development (OECD) 
Model Double Taxation Treaty (Model DTT)2 which guides how 
business profits of a company ought to be taxed in a particular country. 

The foregoing reflects the connecting factor for determining the 
liability of a company to tax on its income in Nigeria. In sum, a Nigerian 
company is liable to tax based on the fact of its residence in Nigeria and 
a non-resident entity is liable to Nigerian tax based on the source of its 
revenue in Nigeria (italics for emphasis). This foundation operates as a 
thread that runs through almost every gamut of tax law. All of these 

 
1 Companies Income Tax Act (CITA), Cap. C21, Laws of the Federation of 
Nigeria (LFN) 2004 (as amended). 
2 Organization for Economic Cooperation and Development (OECD), “Articles 
of the Model Convention with Respect to Taxes on Income and on Capital”, 
available at https://www.oecd.org/tax/treaties/1914467.pdf. (accessed 4 
November 2020). 
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work with the underlying assumption that the entity is physically 
present either as an incorporated entity in Nigeria or otherwise, and 
that its activities are attributable to such tangible structures. 

With the evolution the world has undergone, such tangible structures 
are only a minuscule form of business activities such that growth in 
science and technology has made the world a single community linked 
by telecommunications - a global village connected by technology. 

3.0. NEW REALITIES OF THE DIGITAL ECONOMY 

Whilst the saying has become drab rhetoric, the message it 
communicates is still profound and relevant. It is said that: 

Uber, the world’s largest taxi company, owns no 
vehicles. Facebook, the world’s most popular media 
owner, creates no content. Alibaba, the most valuable 
retailer, has no inventory. And Airbnb, the world’s 
largest accommodation provider, owns no real 
estate… Something interesting is happening.3 

This is a classical illustration of the shift in the assumptions surrounding 
corporates and the operation of the tax system as a whole. 

The digital economy is a world of commercial transactions conducted 
electronically on the internet.4 It includes sales, marketing, banking, 
and supply chain management. It may be business to business or 
business to consumer.5 

The taxation of profits derived from e-commerce has been a problem 
in the sphere of international taxation for some time and, as 
highlighted above, the traditional mechanisms used in double tax 
treaties (which allocate taxing rights in various ways) do not effectively 
address the particular issues arising from the flexible and dynamic 

 
3 T. Goodwin, “The Battle is for the Customer Interface”, available at 
https://techcrunch.com/2015/03/03/in-the-age-of-disintermediation-the-battle-
is-all-for-the-customer-interface/ (accessed 26 August 2020). 
4 OECD, “The Digital Economy, New Business Models and Key Features”, 
available at https://www.oecd-ilibrary.org/taxation/addressing-the-tax-
challenges-of-the-digital-economy/the-digital-economy-new-business-models-
and-key-features_9789264218789-7-en (accessed 16 January 2021). 
5 Ibid.  
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business models and structures found in the e-commerce 
environment.6 

Scale without mass, a heavy reliance on intangible assets, and the role 
of data and user participation work together to enable highly 
digitalised businesses to create value by activities closely linked with a 
jurisdiction without needing to establish a physical presence.7 This 
remote participation in the national economy which operates through 
the instrumentality of the digital economy is indeed the key issue in 
the digital tax debate particularly given its defiance of the assumptions 
referred to in the preceding paragraphs of this work.  

Domestic tax legislation and indeed the work of international 
organisations such as the OECD have struggled to keep up and 
ultimately tax this constantly changing area of the world economy 
which is promoting base erosion and profits shifting.8 This difficulty is 
apparent in the very small number of countries that have taken actual 
legislative steps to tax this space and indeed the very volatile nature 
of the space. 

4.0. PRELIMINARY STEPS BY THE INTERNATIONAL 
COMMUNITY- ORGANISATION FOR 
ECONOMIC CORPORATION AND 
DEVELOPMENT (OECD) 

In 2015, the OECD, in its Base Erosion and Profits Shifting (BEPS) 
Action plan identified as its Action Plan 1, addressed the tax challenges 
of the digital economy. The Interim Report by way of exposition 
analyses in depth the value creation across different digitalised 
business models, whilst highlighting the main characteristics of digital 
markets.9 In particular, it identified three characteristics that are 
frequently observed in certain highly digitalised business models 
namely: (i) scale without mass; (ii) reliance on intangible assets; and 

 
6 Ibid.  
7 Ibid. 
8 Ibid. 
9 OECD, “Action 1: Tax Challenges arising from Digitalization”, available at 
https://www.oecd.org/tax/beps/beps-actions/action1/ (assessed 15 September 
2020). 
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(iii) data and user contributions.10 Additionally, it was acknowledged 
that these characteristics are expected to become common features 
of an even wider number of businesses as digitalisation advances. 
Whilst possible options to address these concerns were identified by 
the OECD, no consensus was reached on an approach to extinguish 
the problem and further work to be carried out in this regard.11  

4.1. The Two-Pillar Approach 

As part of the collective approach towards addressing the tax 
challenges of the digital economy, the Inclusive Framework, working 
through its Task Force on the Digital Economy (TFDE), in January 
2019 issued a short Policy Note, which grouped the preliminary 
proposals of the OECD under consideration into two pillars.  

Under Pillar One: It is proposed that there should be a modification 
of the international rules that divide the right to tax the income of 
multinational enterprises (MNEs) among jurisdictions. This would 
include a re-examination of the so-called “nexus” rules that determine 
whether an MNE has a taxable connection with a particular 
jurisdiction. This would also require work to be done on the rules 
which govern how much profit is allocated. The Inclusive Framework 
is exploring proposals to allocate more taxing rights to market or user 
jurisdictions, in situations when the value may be perceived as being 
created through user participation, and this is not currently recognised 
in the framework for allocating profits. Such proposals would go 
beyond the current “arm’s length” principle of profit allocation that 
currently underpins transfer pricing rules. 

The inclusive framework focuses on the allocation of taxing rights and 
seeks to undertake a coherent and concurrent review of the profit 
allocation and nexus rules. Pillar One comprises the “user 
participation” (advocated principally by the United Kingdom), 
“marketing intangibles” (advocated principally by the United States), 
and “significant economic presence” proposals. The Policy Note 

 
10 Ibid.  
11 Ibid.  
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stated that these proposals would entail solutions that go beyond the 
arm’s length principle.  

Under Pillar Two: It is proposed that the remaining BEPS issues that 
directly or indirectly piggyback on and affect or are affected by the 
digital economy be resolved. It is further proposed that this will be 
done by the exploration of two sets of “interlocking rules” which are 
structured to provide a solution in circumstances where income is 
subject to little or no taxation. This Pillar could see the introduction 
of income inclusion rules and a tax on base erosion payments. This 
will however be similar to the “GILTI”12 and “BEATS”13 regime which 
is operational In the United States (US). 

The Two-Pillar approach is certainly not an all-encapsulating 
proposition by the OECD to solve the problems of the digital 
economy and it is still expected that the final recommendation of the 
OECD will be received by the international community in 2020. 

5.0. TAXATION OF THE DIGITAL ECONOMY IN 
NIGERIA 

Prior to the Finance Act 2019, the highest level of taxes that a digital 
services company would have been faced with is withholding tax on 
its income where it enters into a contract with a Nigerian company or 
individual and that company, by reliance on the relevant provisions of 
the CITA, deducts the appropriate tax at source and remits same to 
the Federal Inland Revenue Service (FIRS). Other than this, the bulk of 
the activities were not subject to tax and little regulation in Nigeria. 

With the enactment of the Finance Act 2019 and its coming into force 
on 13 January 2020, a new regime for the taxation of digital services 
companies in Nigeria was firmly introduced. Section 13(ii)(c) now 
provides that the profits of a company other than a Nigerian company 
from any trade or business shall be deemed to be derived from 
Nigeria: 

 
12 GILTI (Global Intangible Low Tax Income) is the income earned by foreign 
affiliates of US companies from intangible assets such as patents, trademarks, and 
copyrights. The Tax Cuts and Jobs Act imposes a new minimum tax on GILTI. 
13 BEATS – Base Erosion Anti-Abuse Tax. 
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if it transmits, emits or receives signals, sounds, 
messages, images or data of any kind by radio, 
electromagnetic systems or any other electronic or 
wireless apparatus to Nigeria in respect of any activity, 
including electronic commerce, application store, high 
frequency trading, electronic data storage, online 
adverts, participative network platform, online 
payments and so on, to the extent that the company 
has significant economic presence in Nigeria and profit 
can be attributable to such activity; and (e) if the trade 
or business comprises the furnishing or technical, 
management, consultancy or professional services 
outside of Nigeria to a person resident in Nigeria to 
the extent that the Company has significant economic 
presence in Nigeria (italics mine, for emphasis). 

Broadly speaking, companies in the digital services space, given that 
they are most likely not incorporated in Nigeria, are treated as non-
Nigerian companies and are thus taxed in Nigeria based on significant 
economic presence (SEP). SEP is thus the connecting factor for 
determining whether a digital services company or a foreign company 
providing services of a technical nature will be liable to companies’ 
income tax in Nigeria. 

5.1. What is Significant Economic Presence? 

In the exercise of powers contained in section 13(4) of the CITA, the 
Federal Minister of Finance, by an order dated 3 February 2020 
published in the Federal Gazette, the Companies Income Tax 
(Significant Economic Presence) Order 2020 (the Order), in a bid to 
define the SEP principle and aid its implementation and enforcement. 

The Order provides separate SEP thresholds for e-commerce/digital 
services companies; and services of a specialized/technical nature. The 
Order provides that where an e-commerce/digital services companies 
(a) derives gross turnover or income of more than ₦25,000,000 
(Twenty-Five Million Naira) or its equivalent in other currency, (b) it 
uses a Nigerian domain name (.ng) or registers a website in Nigeria; 
or (c) has a purposeful and sustained interaction with persons in 
Nigeria by customizing its digital page or platform to target persons in 
Nigeria including reflecting its prices in Nigerian Naira, then such a 
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company will be deemed to have a significant economic presence in 
Nigeria and be liable to tax in Nigeria on its income derived from 
Nigeria.14 

5.1.1. Services of a Specialized/Technical Nature 

Concerning services of a specialized nature, the Order provides that 
a non-Nigerian company providing services of a technical, professional, 
management, or consultant nature has a significant economic presence 
in Nigeria “where it earns income or receives payment from a 
Nigerian resident or a fixed base or agent of a company, other than a 
Nigerian company”. Specialized services have been defined to include 
advertising services, training, or the provisions of personnel that do 
not fall within the category of professional, management, or 
consultancy services.  

In this case, the withholding tax on the income will be regarded as the 
final tax on the income of a non-resident where it is not liable to tax 
under section 13(2) CITA which provides for when the income of a 
non-resident entity is liable to tax in Nigeria.  

It should be noted that the Order also provides that where the 
payment made in relation to a specialized service provider is (a) made 
either by an employee of the person making the payment under a 
contract of employment, or (b) for teaching in an educational 
institution, or teaching by an educational institution, or (c) by a foreign 
fixed base of a Nigerian company, the specialized service provider will 
not be regarded as having created a fixed base in Nigeria and will 
consequently be exempted. 

 

 

 
14 In determining whether a company meets the threshold, the Order takes the 
activities of connected persons into account. Connected persons in this context 
refers to connected persons as defined under the Companies and Allied Matters 
Act or persons that are business associates in any form, i.e., one person 
participates in the management, control or in the capital of the other, or the 
same person or persons participate in the management, control or in the capital 
of both enterprises either directly or indirectly.  



(2021) UNILAG Law Review Vol. 4 No. 2 

114 

5.2. Practical Implications for Non-Resident Companies 
(NRCs) 

Given the foregoing changes to the Nigerian tax law, the implications 
for the tax revenue generation efforts in Nigeria as well as for the 
subject companies which bear the ultimate burden are manifold.  

It follows that all NRCs that meet the thresholds described above will 
be required to register for income tax purposes with the FIRS and will 
also be required to file its returns at the appropriate time with the tax 
authorities.15 Additionally and where applicable, the company will also 
be required to register for Value Added Tax purposes where the 
company either provides VATable goods or services. 

Notably, section 16 of the Finance Act 2020 specifically provides that 
where any company is liable to tax under section 13(2) of the CITA 
(including companies with significant economic presence), such a 
company will be required to submit a return for the relevant year of 
assessment containing: (a) the company’s full audited financial 
statement and financial statement of the Nigerian operations attested 
by an independent qualified or certified accountant in Nigeria; tax 
computation schedules based on the profits attributable to its Nigerian 
operations; a true and correct statement, in writing, containing the 
amounts of profits from each and every source in Nigeria; and duly 
completed Company’s income Tax Self-assessment forms. 

Concerning the nature of the returns to be filed by the NRC, it is 
important to note that the company will be required to file its returns 
on an actual profit basis as opposed to a deemed income basis16 which 
was previously accepted by the FIRS. As such, the FIRS will no longer 
rely on its powers to charge turnover tax and will instead require all 

 
15 S. 55 CITA. 
16 Under the deemed income regime, the practice was for the FIRS to deem 20% 
of the turnover as profit and subject such profit to income tax at the rate of 30%. 
The cost incurred is assumed to be 80%. This eventually translates to an effective 
tax rate of 6%; and most NRCs will then make a cash payment of 1% of the 
turnover given that taxes have ab initio been withheld from their invoice at an 
average rate of 5% with respect to their contracts. 
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companies to operate on an equal playing field and file its returns as 
necessary in line with the extant provisions of the CITA.17 

Where the threshold is not met by providers of services of a technical 
nature, the withholding tax paid on the transaction will be the final tax 
on their income, and in any case, Nigerian resident companies as well 
as the fixed base of NRCs will nonetheless be required to account for 
withholding tax on payments made to NRCs.18 

5.2.1. Enforcement Against NRCs 

A salient and rather fundamental question as it relates to the taxation 
of the digital economy in Nigeria, in view of the new position of the 
law, is the level of exposure for NRCs and the methods of 
enforcement that may be adopted by the FIRS. Whilst the first leg of 
this inquisition has been addressed in the preceding subhead, the 
potential means of enforcement will be addressed below.  

The enforcement options include (a) taxation based on Best of 
judgement; (b) utilization of the power of substitution/appointment of 
an agent; (c) application of information exchange provisions, etc. 

a. Use of Technology and Technology Service 
Providers  

Whilst it remains to be seen the exact means by means this will 
operate, section 51 of the Finance Act 2020 empowers the FIRS to 
deploy any proprietary or third-party payment, processing or other 
digital platform or application to collect and remit taxes due on 
international transactions in the supply of digital services to and from 
a person in Nigeria, particularly in relation to transactions carried out 
through remote, digital, electronic, or other such platform. 

This rather broad provision of the law now clearly provides additional 
means via which the FIRS may seek to ensure compliance with the new 
significant economic presence. It will be particularly useful where 
taxpayers caught by the SEP rules choose non-compliance. 

 
17 S. 30 CITA. 
18 S. 7 Finance Act 2020. 
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b. Taxation Based on Best of Judgement  

Additionally, where affected NRCs fail to voluntarily comply, the FIRS 
may, in reliance on powers conferred on it in section 65(3) of the 
CITA, assess a digital service company that it believes ought to file 
returns in Nigeria to tax based on its best of judgment. The referenced 
provisions of the CITA essentially empowers the FIRS to act on its 
best of judgment to determine the amount of the Company’s total 
profits and make an assessment accordingly (BOJ assessment) where 
a company has not delivered a return.  

Such BOJ assessment will then be served on the company including 
interest and penalties for failure to file and remit taxes within the 
appropriate time. 

c. Power of Substitution 

Additionally, section 49 of the CITA provides for the power of the 
FIRS to appoint an agent for enforcement of income tax liability. The 
extant provision of the CITA provides that the FIRS may, by notice in 
writing, appoint any person to be the agent of any company and may 
be required to pay any tax which is or will be payable by the company 
from any amount of money which may be held by him for, or due by, 
or to become due by him to the company whose agent he has been 
declared to be, and, in default of such payment, the tax shall be 
recoverable from him.19 

By implication, where an NRC is owed by a Nigerian company and the 
NRC is in arrears of taxes which FIRS believes ought to have been 
paid, this power may be triggered by the FIRS thus appointing the 
debtor of the NRC as the agent of the NRC for the purpose of its 
alleged owed taxes to the FIRS. The appointment may be made to a 
company or more importantly, a Nigerian bank that holds deposits on 
behalf of a non-Nigerian company. 

 
19 See also s. 31 of the Federal Inland Revenue Service Establishment Act, Cap. 
F36 LFN 2004. 
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Whilst the continued validity of this provision is questionable given the 
recent decision of the Federal High court in Ama Etuwewe v FIRS,20 this 
remains a huge concern for Non-resident companies and an incentive 
to ensure compliance and limit its exposure to enforcement actions 
by the FIRS.  

d. Information Exchange Provisions  

Nigeria is a signatory to the Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters (MAC) and the Multilateral 
Competent Authority Agreement (MCAA) on the Automatic 
Exchange of Financial Account Information,21 and these may prove 
useful to the FIRS in acquiring useful information for the taxation of 
the digital economy in Nigeria.  

Essentially, the Nigerian Income Tax (Common Reporting Standards) 
Regulations 201922 and the various agreements signed by the Nigerian 
Government which took effect from 1 July 2019 will enable the FIRS 
to receive specific information from over 105 countries where 
Nigerian tax residents have bank accounts. The Regulations also 
require qualifying financial institutions within Nigeria to submit returns 
in electronic form which specify financial account information of 
certain persons and such returns are to be filed with the FIRS on an 
annual basis.  

The information acquired through this media will be useful to the FIRS 
to recover taxes that may be owed by the NRC. However, it remains 
to be seen how these provisions will be applied in practice and the 
extent to which the FIRS will seek to enforce its powers in this regard. 

 
20 Unreported judgment delivered on Monday, 30 September 2019 in Suit No. 
FHC/WR/CS/17/2019, by Hon. Justice Emeka Nwite of the Federal High Court, 
Warri Division. 
21 PwC Nigeria, “The FIRS has published Regulations on Common Reporting 
Standard”, available at 
https://pwcnigeria.typepad.com/tax_matters_nigeria/2019/09/the-firs-has-
published-regulations-on-common-reporting-standard.html (assessed 15 
September 2020).  
22 Statutory Instrument No. 28 of 2019. 
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6.0. DIFFICULTIES WITH THE NIGERIAN 
APPROACH  

Notably, Nigeria is one of very few countries to take a unilateral 
approach to the taxation of digital services companies. As is 
predictable and foreseeable, the approach is not without pitfalls. These 
include: 

1. Difficulties associated with enforcement and compliance: In 
this regard, it is notable that the companies which are the 
primary participants of the digital economy are companies that 
are not in Nigeria, and in many cases have no contact point 
whatsoever within Nigeria. This state of facts comes with the 
corollary implication that the FIRS will find it difficult to 
contact such entities and also to serve any documents or 
notices on such entities. 

It is notable that whilst the FIRS may decide to adopt emails 
and other electronic means, the FIRS will be left with very 
limited options in terms of enforcement against such an entity 
and many cases may be left without options as it relates to the 
taxation of the companies in this sector. 

2. The problem of technology:  In addition to the above which 
may require the use of technology for the enforcement 
process, technology will certainly be important to the FIRS for 
data collection and specifically for ascertaining the revenue of 
an NRC from Nigeria and to determine whether the threshold 
has been met.  Given the low level of technological 
advancement within the FIRS, it is foreseeable that the Service 
will encounter severe difficulties with tracking, recording, and 
taxing companies effectively. 

3. The lack of profit allocation methodology:  Interestingly, the 
Order and other provisions of Nigerian law on the subject do 
not provide a formula for the determination of the profit of an 
NRC in Nigeria which will be liable to CIT. In the same vein, 
it is unclear how the costs incurred by such NRC in generating 
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the profit will be accounted for in the determination of the 
taxable profit of the NRC. 

4. Extremely Low threshold:  Compared to other jurisdictions 
where the threshold for SEP is much higher, it appears that the 
₦25,000,000 (Twenty-Five Million Naira)23 threshold for the 
SEP determination is extremely low. For example, the 
threshold for the Spanish Digital Service Tax is €750,000,000 
(Seven Hundred and Fifty Million Euros) in worldwide revenue 
and up to €3,000,000 (Three Million Euros) in revenue with 
users in Spain. In the United Kingdom (UK), companies with 
annual worldwide revenues arising from relevant digital 
services activity which exceed £500,000,000 (Five Hundred 
Million Pounds); and more than £25,000,000 (Twenty-Five 
Million Pounds) of these annual digital services revenues that 
are attributable to UK users are subject to the Digital Services 
Tax regime in the UK. A similarly high threshold is applicable 
in France thus highlighting the relatively low threshold 
applicable in Nigeria. 

Whether by legislative oversight or otherwise, the threshold 
remains applicable in Nigeria and will have the effect of 
expanding the tax net as it relates to entities that are actually 
taxable in Nigeria thus limiting the number of companies that 
will escape the net of Nigeria’s SEP provisions.  

7.0. HIGHLIGHTS ON SEP REGIMES IN OTHER 
JURISDICTIONS  

7.1. India 

Under the Indian Finance Act 2018,24 the scope of the domestic law 
definition of the term “Business Connection” was expanded to include 
a new nexus to tax benefit profits of NRCs having Significant Economic 
Presence into its Income Tax Act from 1 April 2018.25 Under Indian 

 
23 This is about $55,500 at the current Central Bank of Nigeria exchange rate. 
24 The Finance (No. 2) Act 2019, No. 23 Of 2019. 
25 Deloitte, “Taxation of Non-Residents through a Significant Economic 
Presence”, available at https://www2.deloitte.com/in/en/pages/technology-media-
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law, SEP was defined to mean; (a) transaction in respect of any goods, 
services, or property carried out by a non-resident in India, including 
the provision of download of data or software in India, subject to 
payment threshold to be prescribed; or (b) systematic and continuous 
soliciting of business activities or engaging in interaction with such 
number of users as may be prescribed in India through digital means.26 

The SEP provisions cover transactions which include; (a) sale or 
purchase of goods, services, or property through digital means, (b) any 
transaction involving download of data or software in India (like in-app 
purchases) (c) provision of online training/gaming services (Provision 
of services of streaming of e-content (audio/video) (d) interaction with 
customers such as for troubleshooting, etc. (e) websites, online 
database, cloud storage, and computing services, with a significant user 
base in India. Unlike its Nigerian equivalent which fails to provide a 
profit allocation methodology, the Indian SEP adopts the fractional 
apportionment method for profit allocation.27 

7.2. Israel 

Israel has also adopted the SEP standard for the taxation of its digital 
economy. The criteria in Israel for a foreign company to be considered 
as having a significant digital presence in Israel are that; (a) there are 
significant amount of contracts for internet services with Israeli 
residents; (b) a large number of Israeli customers utilizing the digital 
service; (c) the online service is adjusted for Israeli users (e.g., use of 
Hebrew language, style, use of Israeli currency, etc.); (d) high web 
traffic by Israeli users; (e) Close correlation between the consideration 
paid to the foreign company and the level of internet usage of Israeli 
users.  

However, in Israel, the tax authority is yet to release the official 
legislation incorporating these provisions. In any case, it does not have 
the desired clarity and does not provide for how profit ought to be 

 
and-telecommunications/articles/significant-economic-presence.html (assessed 
15 September 2020). 
26 Ibid.  
27 Ibid.  
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allocated. It is notably very similar to the criteria laid down by the 
OECD. 

It should be noted on a general note that other countries that have 
also adopted a unilateral approach have adopted digital services tax 
which is a variant of value-added tax in the taxation of the digital 
economy. These include France and the UK. 

8.0. CONCLUSION 

From the analysis of the position of international law, particularly the 
progress made by the OECD as it relates to the taxation of the digital 
economy, and the position under Nigeria law as well as the corollary 
challenges, it is not in doubt that the coming years will unfold 
interesting outcomes as it relates to the digital services space and the 
approach of the OECD, and indeed individual countries. 

It is hoped that the OECD will succeed in reaching a semblance of 
consensus in order to increase the likelihood that this windfall which 
the digital economy is generating will be adequately tapped by 
countries of the world and more importantly so, for the Nigerian tax 
authorities that are constantly looking for new methods to increase 
the tax base and revenue generation. 

Without a doubt, there appear to be interesting times ahead and all 
indicators show that the tax space will lose sleep for the long haul and 
most of 2020. The Nigerian Order is one of such indicators and only 
time will tell the strides that will be achieved with this approach. 
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IF YOU CAN’T BEAT THEM JOIN THEM: THE 
COMPARISON OF FAILURE TO APPEAR JOINDER 
STANDARDS  

Charles White* 

Keywords: Joinder, Failure to Appear, Courts 

1.0. INTRODUCTION 

David Guthrie’s trial started and ended in court.  On 15 August 2008, 
Guthrie did not come to court for the calendar call.1 Later that year, 
the State filed a failure to appear charge against Guthrie.2  After the 
State indicated its intention to consolidate the trial of the fourth-
degree assault and failure to appear, Guthrie asked the District Court 
to sever the charges.3   

In addressing the issue, the Court of Appeals of Alaska noted that 
courts have applied two conflicting standards regarding the joinder of 
failure to appear. Most courts lifted the joinder standard: 

Under this approach, joinder of the failure to appear 
charge is appropriate only when the circumstances 
surrounding the defendant’s failure to appear 
affirmatively suggest that the defendant was actively 
attempting to avoid prosecution for the initial charges 
(and thus manifesting a consciousness of guilt).4   

Another court, however, permitted upholding joinder of a failure to 
appear charge even though the circumstances did not indicate intent 
to flee or otherwise avoid prosecution.5 This essay argues in favour of 
the majority standard and in favour of a more stringent joinder 
benchmark for failure to appear charges. 

 
* Charles White is a graduate of University of South Carolina School of Law; J.D., 
2015. He obtained his Master of Laws with an emphasis in Taxation from 
Chapman University Fowler School of Law in 2019. He can be contacted via 
email: chawhite@chapman.edu.  
1 Guthrie v State 222 P.3d 890 (Alaska Ct. App. 2010). 
2 Ibid. 
3 Ibid. 
4 Ibid, at 894. 
5 Ibid. 
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2.0. FAILURE TO APPEAR FRAMEWORK 

The American Bar Association Standards for Pretrial Release, 
Standard 10-5.5, provides that “[T]he judicial officer may order a 
prosecution for contempt if the person has wilfully failed to appear in 
court or otherwise wilfully violated a condition of pretrial release”.6 
According to Standard 10-5.5, “Wilful failure to appear in court 
without just cause after pretrial release should be made a criminal 
offense”.7 Standard 10-5.6, in turn, provides illustrations of how a 
party can be sanctioned for failing to appear in court.   

For example, Standard 10-5.6 provides thus: 

A person who has been released on conditions and 
who has violated a condition of release, including 
wilfully failing to appear in court, should be subject to 
a warrant for arrest, modification of release 
conditions, revocation of release, or an order of 
detention, or prosecution on available criminal 
charges.8   

Meanwhile, the Commentary for Standard 10-5.6(a) provides: 

These Standards’ presumption of pretrial release is 
tempered by their requirement that the defendant 
must abide by conditions set by the court.  This 
Standard provides a range of options for responding to 
a defendant’s violation of conditions of release.  The 
court can modify the release conditions to make them 
more restrictive or add new conditions more directly 
tailored to the risk posed by the defendant’s release.9 

 
6 American Bar Association (ABA), “Pretrial Release”, available at 
https://www.americanbar.org/groups/criminal_justice/publications/criminal_justi
ce_section_archive/crimjust_standards_pretrialrelease_blk/#10-5.5 (accessed 5 
October 2020). 
7 Ibid. 
8 Ibid. 
9 ABA, “Pretrial Release – Black Letter with Commentary”, (2007), available at 
https://www.americanbar.org/groups/criminal_justice/publications/criminal_justi
ce_section_archive/crimjust_standards_pretrialrelease_toc/ (accessed 16 
January 2021), p. 117. 
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Furthermore, the Commentary for Standard 10-5.6(a) provides that 
“…the court can order a prosecution for contempt or for wilful non-
appearance or can order that a hearing be held to determine whether 
the release order should be revoked, and the defendant held in 
detention pending trial”.10 

In other cases, people are alleged to have violated probation through 
an accumulation of wilful acts.  For example, in People v Zaring,11 the 
court noted that: 

“On November 19, 1990, the appellant, according to undisputed 
testimony, appeared 22 minutes late for her 8:30 a.m. court 
appearance. Judge Broadman called her case at approximately 8:30 
a.m. and the following colloquy took place between Judge Broadman 
and the appellant’s attorney as the court summarily revoked her 
probation”. 

“The Court: What did we find out about Zaring?  She’s not here? 

Mr. Mueting [appellant’s counsel]: Well, it’s two minutes after 8:30. 

The Court: She’s going to prison. That’s the end of the story with Mrs. 
Zaring”.12 

The court acknowledged that: 

At the time of sentencing on November 29, 1990, Judge Broadman 
expressed what we interpret as the court’s conclusion as to the 
underlying facts supporting its probation revocation. 

“Miss Zaring, I gave a break to, substantial break [sic]. And I thought 
that she [sic] —I believed her in the sense that she was finally going to 
get her life together. I think the People [sic], the lawyer for the People 
even thought she was going to get her life together.   

. . .  

But Miss Zaring in my viewpoint had never learned act for 
consequence. And so, I told Miss Zaring in a long speech that she had 

 
10 Ibid. 
11 People v Zaring (1992) 8 Cal.App.4th 362 (California Court of Appeal). 
12 Ibid, at 366. 
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to be here at 8:30, and the most important thing in her life was to be 
here at 8:30, and if she wasn’t here at 8:30 she was going to go to 
prison. And I told her she should camp out here if she thought she 
was going to be late. Then she said, Yes, I will. I understand.  I’ll be 
here”. Then she came in and she said, well she took her children to 
school. 

“Understand I let her out early, so had she not been there I don’t 
know how the children would have gotten to school or if they would 
have gotten to school. She chose to take her children to school and 
wilfully violated that directive and agreement that we had. And so, I 
found her in violation of her probation”.13 

According to the court:  

Nothing in the record supports the conclusion that her conduct was 
the result of irresponsibility, contumacious behaviour or disrespect 
for the orders and expectations of the court. However, as a result of 
last-minute circumstances, the appellant was approximately 22 
minutes late to court, having driven some 35 miles from her home to 
the courtroom. Collectively, we cannot in good conscience find that 
the evidence supports the conclusion that the conduct of appellant, 
even assuming the order was a probationary condition, constituted a 
wilful violation of that condition.14 

3.0. FAILURES TO APPEAR 

According to the Court of Appeals of Alaska in Guthrie, “A ‘calendar 
call’ is a court proceeding at which the parties apprise the court either 
(1) that they are ready for the scheduled trial, or (2) that the trial will 
not be necessary because the case has been resolved, or (3) that the 
trial must be rescheduled for some reason”.15 The court 
acknowledged that: 

As we explained earlier, the “calendar call” in Guthrie’s case was an 
administrative device deigned to give the judge advance warning if the 
parties believed that the trial should not go forward as scheduled.  As 

 
13 Ibid, at 377. 
14 Ibid, at 379. 
15 Supra n 1, p. 891. 
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described in the Clerk of Court’s testimony, at this calendar call, the 
parties either announced themselves ready to proceed with the trial 
on the scheduled date, or they explained why they believed that a trial 
would not be needed, or why the trial should be rescheduled”.16 

People are increasingly appearing in court. The Bureau of Justice 
Statistics Special Report on Pretrial Release of Felony Defendants in 
State Courts indicates that:  

The number of defendants charged with pretrial misconduct increased 
with the length of time spent in a release status. About a third (32%) 
of failure-to-appear bench warrants were issued within a month of 
release and about two-thirds (68%) within 3 months. The pattern was 
similar for rearrests, with 29% occurring within 1 month of release 
and 62% within 3 months.17 

It states that: 

From 1990 through 2004, 33% of defendants were charged with 
committing one or more type of misconduct after being released but 
prior to the disposition of their case.  A bench warrant for failure to 
appear in court was issued for 23% of released defendants. An 
estimated 17% were arrested for a new offense, including 11% for a 
felony.18 

According to the 2020 Edition of the National Standards on Pretrial 
Release, “Data from pretrial services agencies that maintain 
appearance and public safety rates show that most defendants appear 
for all scheduled court appearances and remain arrest-free pretrial”.19 
Data also suggests that “pretrial failure” is not as severe as perceived.20 
Frequently, failures to appear are not wilful abscondences from court, 

 
16 Ibid, at 893. 
17 T. Cohen and B. Reaves, “Pretrial Release of Felony Defendants in State 
Courts”, available at https://www.bjs.gov/content/pub/pdf/prfdsc.pdf (accessed 
16 January 2021), p. 7. 
18 Ibid. 
19 National Association of Pretrial Services Agencies (NAPSA), “Standards on 
Pretrial Release: Revised 2020”, 
https://cdpsdocs.state.co.us/ccjj/committees/PRTF/Handout/2020_NAPSA_Stan
dardsOnPretrialRelease.pdf (accessed 16 January 2021), p. 72. 
20 Ibid. 
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but rather involve circumstances that can be resolved without 
significant change to a defendant’s bail status.21  

4.0. THE JOINDER OF FAILURE TO APPEAR 
 

4.1. The Business-as-Usual Standard 

Confronted with failure to appear, one court has applied the 
traditional standard to joinder, typically relying on a lesser version of 
a joinder three prong test. For instance, in State v Bryant,22 Vincent 
Bryant was charged with bail jumping and robbery in the second 
degree.23 At trial, the court joined the offenses.24 The Court of 
Appeals of Washington later agreed, noting that: 

Here, the acts giving rise to the charges of robbery and 
bail jumping occurred within a period of four months; 
thus, the acts are related in time. And in our view more 
importantly, the missed court appearance was an 
omnibus hearing that stemmed from the robbery 
charge. When a defendant is released on bail pending 
trial of a charged offense and jumps bail by failing to 
appear when required at a hearing related to the 
underlying charge, the acts giving rise to the two 
charges are likely to be related in time. Bryant’s bail 
jumping did not involve flight for the purpose of 
avoiding prosecution, however. Although he failed to 
appear for the scheduled omnibus hearing, he 
appeared voluntarily before the omnibus court in the 
company of his attorney four days later, seeking and 
obtaining reinstatement of bail.  Thus, only two of the 
three prongs of the federal test for a sufficient 
connection between the charges to justify joinder are 
satisfied here. 

Although the three prongs of the federal test for appropriateness of 
joinder are couched in the conjunctive, we are not persuaded that 
slavish adherence to the federal test is appropriate in Washington, 
given Washington’s strong policy in favour of conserving judicial and 

 
21 Ibid. 
22 (1998) 89 Wash. App. 857 (Washington Court of Appeal). 
23 Ibid, at 862. 
24 Ibid, at 863. 
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prosecution resources.  We conclude that these charged offenses, 
which are related in time with one stemming directly from the other, 
are sufficiently “connected” to permit a single trial.25 

4.2. The Stricter Standard  

Another court has lifted the joinder benchmark in cases involving 
failure to appear. In Guthrie, David Guthrie was convicted for failure 
to appear.26 At trial, after the State indicated its intention to 
consolidate the trial of the fourth-degree assault and failure to appear, 
Guthrie asked the District Court to sever the charges.27 The District 
Court denied this request.28 The Court of Appeals of Alaska later 
reversed in part, noting that:  

Many judicial decisions suggest or hold that, in 
circumstances like Guthrie’s case, it is improper to 
jointly try a failure to appear charge with the other 
charges that were initially filed against a defendant. 
These court decisions indicate that joinder is improper 
when the only “connection” between the failure to 
appear charge and the initial charges is that the failure 
to appear charge is based on the defendant’s failure to 
attend a court proceeding involving the initial charges. 
Under this approach, joinder of the failure to appear 
charge is appropriate only when the circumstances 
surrounding the defendant’s failure to appear 
affirmatively suggest that the defendant was actively 
attempting to avoid prosecution for the initial charges 
(and thus manifesting a consciousness of guilt).29   

The Court of Appeals of Alaska then suggested 

Among the jurisdictions that follow the majority rule 
(i.e., jurisdictions that do not allow joinder of the 
failure to appear charge unless the circumstances of 
the defendant’s failure to appear demonstrate an 
intent to flee or otherwise avoid prosecution), we 

 
25 Ibid, at 867. 
26 Supra n 1. 
27 Ibid. 
28 Ibid. 
29 Ibid, at 894. 
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have found no case in which joinder has been upheld 
under facts analogous to the facts of Guthrie’s case—
where a defendant who had attended earlier court 
proceedings missed a single court appearance but then, 
within days, voluntarily returned to court with his 
attorney. 

Nevertheless, we need not decide whether joinder of 
the failure to appear charge was proper in Guthrie’s 
case. We conclude that, even assuming the joinder was 
improper, Guthrie suffered no prejudice.30 

5.0. LIFTING THE BENCHMARK 

The split of authority acknowledged by the Court of Appeals of Alaska 
in Guthrie also suggests the test that should be used for determining 
whether the joinder benchmark should be lifted for failure to appear: 
If the deprivation of liberty risk with a joined failure to appear is similar 
to the deprivation of liberty risk without a joined failure to appear, 
and if the lesser version of a joinder three prong test typically used to 
consolidate trials is similarly able to quell concerns regarding that risk, 
the joinder benchmark should not be lifted. But if there is a higher 
deprivation of liberty risk with failure to appear, or if the lesser version 
of a joinder three prong test typically used to consolidate trial does 
not alleviate doubts concerning whether jurors will conclude that the 
defendant must necessarily be guilty of the crime charged or he would 
not have jumped bail, the failure to appear joinder benchmark should 
be lifted.   

5.1. The Higher Deprivation of Liberty Risk Associated 
with Failure to Appear 

Imagine a judge issues a bench warrant when the defendant does not 
come to court, and the defendant’s attorney claims that the bench 
warrant should be lifted. How easy will it be to determine what the 
sanction should be? The Court of Appeals of Alaska in Guthrie relied 
on State v Haag and indicated that: 

 
30 Ibid. 
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While it is possible to imagine cases in which a jury 
might unfairly infer a defendant’s consciousness of guilt 
based on the defendant’s failure to appear at a court 
hearing, Guthrie’s case presented no such risk. The 
prosecutor never asked the jury to infer consciousness 
of guilt from Guthrie’s failure to appear.31 

But the court rejects the concern that joinder of the failure to appear 
was proper and notes that: 

Thus, even assuming that Judge Miller erred when he 
allowed the State to join the two charges for trial, 
Guthrie has failed to make the particularized showing 
of prejudice that would entitle him the reversal of his 
assault conviction.32 

The Commentary accompanying Standard 4.6 in turn indicates that  

While some courts immediately issue a bench warrant 
whenever a defendant fails to appear, others will wait 
for a short time to enable the pretrial services agency 
to make follow up contact with the defendant.33   

In other words, the failure to appear structure is based upon the 
foundational belief that appearance in court is not only requested, but 
better. This supposition is borne out by cases in which judges give 
warnings initially. 

Four days later, Bryant voluntarily appeared before the omnibus court 
in the company of his attorney, claiming that he had become confused 
about his court dates with respect to the robbery charge and a 
different charge pending in another county. The judge reinstated his 
bond, warning him, “This is your last break”.34    

These judges say, “I’m going to give her this chance” and “Miss Zaring, 
I gave a break to, substantial break. And I thought that she-I believed 
her in the sense that she was finally going to get her life together. I 

 
31 Ibid, at 895; supra n 7 (citing See State v Haag, 176 Mont. 395, 578 P.2d 740, 
746 (1978)). 
32 Supra n 1. 
33 Ibid. 
34 Supra n 22. 



(2021) UNILAG Law Review Vol. 4 No. 2 

131 

think the People; the lawyer for the People even thought she was going 
to get her life together”.35 

Conversely, it is uniquely easy to create, and difficult to attend to, bail 
jumping without sanction. In Swisher v US,36 an exchange occurred 
between the parties: 

“The Court:  All right, Mr. Swisher, is there anything you want to say? 
Bear in mind, of course, that anything you say can be used against you. 

Mr. Swisher:  Yes, sir, I had to go home, because my grandfather died 
and it was an expense to you, and it was a great expense to me to lose 
my grandfather.  And I wanted to go home and see him one last time 
before he was put in the ground. 

The Court:  Well, unfortunately sir, when— 

Mr. Swisher: And I was not able to make it because my family was just 
falling apart.  And, I just had to be there. I tried to get hold of Mr. 
Camenisch here, and his line’s been busy, and I had my friends down 
here try, and I’ve tried from home, and the line’s been busy until 12:00 
at night. 

The Court: Unfortunately, sir, when you have a criminal case pending, 
it has to take priority over everything else. 

I believe that the defendant’s non-appearance, [was] wilful contempt 
of court in the presence of the court, and accordingly we will add 
Count D, Contempt of Court.  And I find the Defendant guilty of 
Contempt of Court. 

I’ll hear from you, Mr. Camenisch, before I sentence him”.37 

Reaffirming his adjudication, the judge said: 

He made a choice; he wanted to go see his grandfather 
instead of coming to court. I can sympathize with that, 
but it’s a wilful failure, and when you get entangled in 
the criminal justice system, allegedly, I assume for Mr. 

 
35 Estate of Justesen (1999) Cal.App.4th 362, 366—77 (Cal. Ct. App.). 
36 572 A.2d 85 (D.C. 1990). 
37 Ibid, at 87. 
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Swisher, driving into D.C. to take advantage of those 
open-air drug markets, and provide that market, 
making this city a shamble, then you have to be willing 
to abide by the consequences of being required to 
show up in court on time.38 

When the judge invited counsel to allocate with respect to the 
sentence, Mr. Camenisch once again protested the procedure which 
had been utilized: 

“Mr. Camenisch: Well, your Honour, I feel that I’ve been put at a great 
disadvantage. You’re calling this case, and then the court finding my 
client guilty, when I really haven’t even had a chance to advise him not 
to speak up and all that, and I just think it’s not right, and I feel like, 
rather than go forward like that, he should say nothing under the 
circumstances, and I just think that I’ve been put in a very bad position 
here. 

The Court: All right. So, you have nothing to say? 

Mr. Camenisch: Well, Your Honour, I really didn’t have an opportunity 
to consult with him prior to calling this case. 

The Court: That, of course, is also another risk—39 

The District of Columbia Court of Appeals later reversed, noting that: 

We hold that in summary proceedings based on failure 
to appear in court, the accused is entitled, at least, to 
notice that he is being charged with criminal contempt, 
to the meaningful assistance of counsel (which includes 
a chance to tell the attorney the facts and to secure 
his or her advice), and to a reasonable opportunity to 
present a defence. 

Swisher was denied these rights.40 

In addition, it is exceptionally easy to fail to arrange transportation to 
court. Such a feat usually consists of life not always being predictable, 
which can be accomplished by something as simple as it snowing that 

 
38 Ibid, at 88. 
39 Ibid, at 88. 
40 Ibid, at 92-93. 
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day or more complex like not having a driver’s license, and the 
neighbour being unable to leave her children at home.41 In the end, the 
proof of the ease of appearing to jump bail is largely in the pudding. A 
case, in which the Court of Appeals of Washington reversed a bail 
jumping conviction where Delphine Jackson testified that she 
attempted to get to the May second hearing, but missed the hearing 
because her truck broke down, and the State presented no evidence 
showing that Jackson had been notified of the next court date or that 
she had signed the notice.42 

5.2. The Impracticability of not Following the Majority 
Rule 

Such concerns about failure to appear joinder might be acceptable if 
courts applied a joinder standard that substantially quelled concerns 
about a jury unfairly inferring consciousness of guilt based on the 
failure to appear at a court hearing. As noted, a court typically upholds 
joinder of a failure to appear charge under a lesser version of a joinder 
three prong test.43 The problem is that, as currently applied, the lesser 
version of a joinder three prong test is a failing rule in a present world. 

The Commentary to American Bar Association Standards for Pretrial 
Release Standard 10-5.5, in turn, provides: 

This Standard outline two possible responses when a 
defendant has wilfully failed to appear for a scheduled 
court date or violated another condition of release. It 
provides that a wilful violation of release conditions 
may be prosecuted as criminal contempt.  In addition, 
it encourages jurisdictions to criminalize a wilful failure 
to appear in court without just case.44 

5.2.1. The Contempt Hearing 

First, “the judicial officer may order a prosecution for contempt if the 
person has wilfully failed to appear in court or otherwise wilfully 

 
41 Abell v Commonwealth, 2007 WL 737540 (Va. Ct. App. 2007). 
42 State v Jackson, 188 Wash. App. 1053, 1-2 (Wash. Ct. App. 2015). 
43 Supra n 1. 
44 Supra n 9, at 116. 
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violated a condition of pretrial release”.45 In People v Douglas,46 a 
hearing hinged on the wilfulness of Jack Douglas not being able to 
secure a ride to court, attempted to hitchhike, giving up hitchhiking, 
and starting for home.47 The Appellate Court of Illinois found that 
“[W]e agree with the defendant that the evidence here does not prove 
beyond a reasonable doubt that his failure to appear was wilful”.48 

In the 21st century, the extraordinary has become ordinary, and the 
notion that many events will not happen to stop people from attending 
court seems quaint.  And yet, many courts deem people jumped bail 
by failing to appear based on the assumption that people did not want 
to be on time. In Thompson v US,49 when the court reconvened at 
12:25 p.m. to consider an order to show cause, the judge reiterated 
that “Mr. Thompson has now a long history of coming late to court 
almost too many times to mention”.50 The judge stated that: 

These past lateness are not part of this trial, this 
contempt proceeding. That is, you don’t have to 
defend yourself against those matters. I have already 
dealt with those matters at that time. I’m just letting 
Mr. Thompson know and counsel know why, at this 
point. I’m not willing to defer again, Mr. Thompson’s 
contempt of court, why I’m not willing to let it slide.51 

The District of Columbia Court of Appeals reversed the conviction 
for contempt of court, because:  

When the events of that day are separated from the 
context of Thompson’s previous late appearances, the 
record supports a finding of negligence on his part, in 
that he failed to estimate correctly how long it would 
take him to park. We conclude, however, that the 

 
45 Supra n 6. 
46 73 Ill. App. 3d 520 (Illinois Appeals Court 1979). 
47 Ibid, at 521. 
48 Ibid. 
49 690 A.2d 479 (D.C. 1997). 
50 Ibid, at 481. 
51 Ibid. 
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evidence relating to October 25, 1994, falls short of 
proving wilfulness or recklessness.52   

Additionally, as was the case for David Guthrie, Robert Williams’s case 
started and ended in court.  Williams offered an explanation for his 
failure to appear for calendar call in October 2010: as a member of 
the Florida National Guard, he was called up early in September by his 
Special Forces unit and was given only a twenty-four hour notice to 
go into Africa, to a location where he had no opportunity to call his 
lawyer until approximately a month before the April 2011 bond 
hearing.53 No findings were made that his failure to appear was wilful; 
the judge stated only that, although Williams might be in the military, 
his nonappearance was “not acceptable to me”.54   

The District Court of Appeal of Florida found that: 

We therefore grant the petition for writ of habeas 
corpus to the extent of remanding to the trial court to 
set an expedited hearing to determine whether 
Williams’ nonappearance for calendar call was wilful 
and whether there are any reasonable conditions of 
release which would assure Williams’ presence at 
trial.55 

In order for any of these rulings to hold water, it would have to be 
extraordinary for people to miss court without a satisfactory excuse. 
In Douglas, this was not the case, because the man who was supposed 
to give the defendant a ride failed to show up, several telephone calls 
failed to secure him a ride, he attempted to hitchhike, he gave up 
hitchhiking, and he started for home.56  In Thompson, as the District of 
Columbia Court of Appeals acknowledged:  

 
52 Ibid, at 484-485. 
53 Williams v State, (2011) 59 So.3d 387 (Florida District Court of Appeal). 
54 Ibid, at 387-388. 
55 Ibid, at 388. 
56 See Douglas, supra n 46 (“The defendant took the stand and testified that he 
had arranged for a ride to court (some 37 miles from his home), but the man 
who was supposed to give him a ride failed to show up.  After several telephone 
calls failed to secure him a ride, he attempted to hitchhike.  He was unable, 
however, to get to court on time, and eventually gave up hitchhiking and started 
for home, where he was arrested”). 
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Other than the fact of late arrival, there is little, if 
anything, to show that Thompson was actuated by a 
wrongful state of mind. In retrospect, he should plainly 
have made allowances for the possibility that parking 
near the courthouse might prove difficult.  A single 
erroneous estimate of the time that it takes to find a 
parking space, however, does not, when considered 
alone, translate readily into a criminal offense.57 

Moreover, in Williams, Williams as a member of the Florida National 
Guard was called up by his Special Forces unit and was given only a 
twenty-four hour notice to go into Africa.58  The court did not hold 
that Williams did not have more than enough reason for his 
nonappearance to be something other than wilful. 

All of these cases reinforce the reality that we live in an appearing new 
world where almost missing a single court date can make charges join. 
Moreover, once people get busy, the word “almost” can be removed 
from the previous sentence. Thus, it seems appropriate to lift the 
benchmark on exactly what type of intent allows for failure to appear 
joinder. For instance, in Bouie v State,59 the extent of the proceedings 
was as follows: 

“Court:  There is one more thing. There is apparently a failure to 
appear? 

Clerk: Yes, sir. 

Court: What was that? 

Clerk: That was 12/6 of ’99 for jury trial, and it has never been 
addressed since he was arrested on that. 

Court:  OK, there was a failure to appear back in December for a jury 
trial.  State, time served on that?  Any objection? 

State:  No objection. 

Court: Any objection? 

 
57 Supra n 49, at 485. 
58 See Williams v State, supra n 53, at 387. 
59 784 So.2d 521 (Florida District Court of Appeals 2001). 
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Defence Counsel:  No objection. 

Court: Alright, I just want him to be sentenced to time served on that 
failure to appear”.60 

The District Court of Appeal of Florida reversed, noting that: 

Prior to the adjudication of guilt, the judge did not 
inquire as to whether appellant had any cause to show 
why he should not be adjudged guilty of contempt and 
was not given an opportunity to present evidence of 
excusing or mitigating circumstances, contrary to rule 
3.830.61 

Bouie reflects the reality of bail jumping and the fact that failing to 
appear might not really be failing in the bail jumping realm. Accordingly, 
courts should rely on something more than a broad “No objection” 
from the defence or State to find people guilty of contempt for failure 
to appear. 

5.2.2. The Failure to Appear 

Second, Standard 10-5.5 indicates that “Wilful failure to appear in 
court without just cause after pretrial release should be a criminal 
offense”.62  In State v Khadijah,63 the Appellate Court of Connecticut 
reversed a failure to appear jury verdict finding that: 

Working late, the night before a court appearance, 
pursuant to a regularly kept work schedule, failing to 
set an alarm clock or asking a friend to awaken her 
from a potentially inadvertent doze does not amount 
to purposefully and intentionally absenting oneself 
from the courthouse. At best, the state’s first two 
offered pieces of evidence would support a finding of 
negligent, not purposeful; absence from court.  As for 
the state’s third piece of evidence, namely, that the 
defendant asked her boyfriend to wake her should she 

 
60 Ibid, at 522. 
61 Ibid, at 523. 
62 Supra n 6. 
63 98 Conn. App. 409 (Connecticut 2006). 
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fall asleep, it supports the defendant’s claim of non-
wilfulness.64   

In another case involving bail jumping, the prosecution only went 
forward with the failure to appear—if you can’t beat them join them—
that is the other counts were later dismissed. For instance, in Foster v 
U.S.,65 the trial court stated: 

I convict [Mr. Foster] of the offense of having … 
wilfully failed to appear in court. 

I find … that [the defence has] conceded … that the 
case presented by the Government is sufficient … 
because it permits the inference that [Mr. Foster] 
wilfully did not appear as he was directed to do. 

Now [the defence has] conceded generally that … 
[Mr. Foster] was directed to appear on a certain date.  
He knew it and … he did not appear.  Rather [he] 
offer[s] a defence.  The defence is along the lines of 
coercion or duress … that circumstances were such 
that it [was] impossible for him to come back to court. 

And there is some force to that argument, but on 
reflection I’m persuaded that … [Mr. Foster] put 
himself in a position where it was not possible for him 
to get back to court.  And it seems to me that the 
testimony established that [fact] in an indifferent sort 
of way or … in a fashion that indicates if not a 
contempt for his obligation to the Court, as I say 
reckless indifference to it. 

He left both the jurisdiction and the country, and when 
he did that, his testimony was that he knew that from 
time to time he would get to a destination that could 
be hundreds of miles away.  In this case, Montreal is 
some 800 miles from Washington and [Mr. Foster] 
was not able to get back. 

And it seems to me that it’s proper to infer that he 
recognized that … accepting this assignment to drive 
to Montreal was incompatible with his obligation to 

 
64 Ibid, at 418-419. 
65 Foster v US, 699 A.2d 1113 (D.C.). 
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appear in court on Monday, if for no other reason that 
he knew he might be marooned there and in fact that’s 
what happened.66   

The District of Columbia Court of Appeals remanded finding that: 

When the August 7 assignment was cancelled, Mr. Foster “notified the 
dispatcher” who informed him that there was no other transportation 
by way of Greyhound that could get him back to Washington on the 
morning of August 8.  Foster indicated that “Greyhound is the only 
[bus] carrier that services Montreal”. Mr. Foster called his attorney by 
using the company phone. He did not contact the train station or any 
airline company because he had only $7 in cash. He carried no cash 
for expenses; and only had vouchers for food and lodging.  He had no 
personal credit cards or checks, and no friend or relative who could 
have wired him money. His wife was unemployed and his six children, 
all of whom still lived with Mr. Foster and his wife, ranged in ages from 
six to eighteen.67  

Meanwhile, in State v Ross,68 the Oregon Court of Appeals reversed a 
failure to appear conviction noting that:  

The legislature’s willingness to exclude negligent failure 
to appear from culpable conduct, as well as other 
lawful excuses, indicates its willingness to also allow 
other similar exclusions, such as the one proffered 
here mistake. Accordingly, evidence of defendant’s 
assertions of his mistaken belief as to the necessity of 
his appearance was relevant and the trial court erred 
in excluding it.69 

These cases illustrate at least two problems with applying a lesser 
version of a joinder three prong test to failure to appear. In these 
cases, the fact that the original prosecution might not be able to 
convict people through a jury trial or bench trial, and ultimate plea 

 
66 Ibid, at 1114-1115. 
67 Ibid, at 1116. 
68 123 Or. App. 264 (Oregon Court of Appeals 1993). 
69 Ibid, at 268. 
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offer rejection, is established through the unlikelihood of a guilty 
verdict after a not guilty plea. 

Conversely, because the weakness in the prosecution’s case can be 
seen before the jury verdict, courts in cases like Foster and Ross 
illustrated that the failure to appear is the charge people might fail to 
beat.  In Ross, “[D]efendant stipulated to having not appeared, but 
sought to introduce as evidence in his defence, his mother’s statement 
that she was “dropping the charges” and a letter written by his mother 
dated December 10, 1990, requesting dismissal of the Unauthorized 
Use of a Motor Vehicle (UUV) charge.”70  In Foster, “the case charging 
Mr. Foster with four misdemeanour counts was later dismissed for 
want of prosecution”.71 

Courts such as the court in Khadijah’s case also seem to grasp the way 
that court dates work in determining bail jumping.  For an attorney to 
defend a client’s absence from court, the attorney might prepare that 
case separately. On the other hand, in Khadijah’s case, the transcript 
records the following discussion: 

“[Defence Counsel]:  There was something that happened, and I didn’t 
have time to go through the details because I said, ‘Just get here now’.  
I will be more than happy to find out what happened and report back 
to Your Honour. If you could please just give her- 

The Court: I don’t think so, counsel. We’ve got a clerk, a court 
reporter, marshals, myself, a prosecutor and sixteen jurors sitting 
there waiting for her. 

[Defence Counsel]: I mean, Your Honour- 

The Court: I don’t think I’m inclined to do that”.72 

An exchange addressed the late to court client 

Later that day, defence counsel stated to the court, “I just wanted to 
say that as [the prosecutor] and I exited the courtroom, we saw [the 
defendant] coming in through the metal detector”. Following this, the 

 
70 Ibid, at 266. 
71 Supra n 65, at 1114. 
72 Supra n 63, at 411. 
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defence counsel requested that the court consider the rearrest order.  
The court responded, “She did wilfully fail to appear. She wilfully failed 
to appear, and I don’t want to hear any more. I’m not recalling the 
matter. Do you have any other matters?”73 

The State nulled the first three counts of the information, opting to 
prosecute only the failure to appear.74 Therefore, the fact that the 
defendant Khadijah had a trial start with a failure to appear and other 
charges say nothing more than that the prosecutor was after all of the 
charges. 

One of the courts to recognize the problems with applying a lesser 
version of a joinder three prong test to bail jumping was the Supreme 
Court of Vermont in In re Miller.75  In Miller, the court noted that Jason 
Miller was required to check in daily at the Brattleboro police station 
but found about § 7559 that “Therefore, although the purpose of 
reporting to a police station every morning may be to ensure eventual 
appearance in court, failure to appear at the station is punishable under 
(e) while failure to appear in court is punishable under (d)”.76  In State 
v McColly,77 the Supreme Court of Oregon found that the failure to 
appear was not wilful, suggesting that 

But the requirements for failure to appear were not 
satisfied when the event purportedly amounting to 
“custody”—a book-and-release process that may have 
imposed actual or constructive restraint by a peace 
officer pursuant to court order—had not yet occurred 
when the court ordered defendant’s release.78 

Given the difference between the first day of trial and reporting to a 
police station every day, courts should apply something approximating 
the more rigorous analysis utilized by the courts in Miller and McColly.  
It should not be enough that people failed to appear; instead, courts 

 
73 Ibid, at 411-412. 
74 Ibid, at 412. 
75 185 Vt. 550 (Vermont 2009).   
76 Ibid, at 558. 
77 364 Or. 464 (Oregon 2019). 
78 Ibid, at 487-488. 
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should require additional evidence that people intended to 
deliberately stay away from court. 

In Espinal v Ryan,79 the District Court of Appeal of Florida granted a 
petition to reinstate the defendant’s bond observing that: 

Marcos Espinal was scheduled for a docket sounding at 
8:30 a.m. on January 7, 2010, for his pending criminal 
case.  Neither he nor his counsel was present when 
his case was called.  The trial court sua sponte issued 
an alias capias and estreated his bond.  When Espinal’s 
case was recalled approximately an hour into that 
morning docket, both the defendant and his counsel 
were present.  Espinal explained he started a new job 
that night, and he had arrived to court fifteen minutes 
late due to his need to travel to court from his new 
job.80 

The court noted: 

It is clear that the defendant’s failure to appear timely 
before the court in this case was unintentional and de 
minimus in length.  It was defendant’s “first offense.”  
Although the court was justly annoyed by the 
defendant’s tardiness, it was minimally inconvenienced.  
A court should be very cautious about depriving a 
person of his liberty in such a circumstance.81 

A court used a similar analysis to address not appearing for a plea and 
arraignment.  In Stewart v State,82 the Court of Appeals of Arkansas 
reversed a failure to appear conviction where appellant’s father, Mr. 
Stewart, testified at the hearing that appellant was in jail after being 
arrested for the battery charge and, after being released, appellant 
began living with him at 1716 South Pulaski.  Mr. Stewart stated that 
appellant had lived at 2719 Welch, and “she was in the process of 
moving back over there, and I was trying to help her”.  He testified 
that appellant “kept the residence [2719 Welch] up”.  “We were 
keeping it up, but she just—the utilities and stuff was down, and the 

 
79 31 So.3d 818, 819 (Florida District Court of Appeals 2010). 
80 Ibid, at 819. 
81 Ibid. 
82 89 Ark. App. 86 (Arkansas 2004). 
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babies—I just kept them over there at my house, that’s all.  But she 
was still technically living at that residence”.  He testified that appellant 
did receive mail at the South Pulaski residence.83 

According to the court: 

Appellant testified and confirmed that she gave Mr. Oliver the Welch 
Street address.  She also testified that she and her children stayed with 
her father because she was without a job and had no electricity at the 
house on Welch Street.  She stated that mail continued to go to the 
Welch Street address, “besides the mail that was going to my dad’s.”  
She did not move back to the home on Welch Street until May or 
June.  She testified that she had no knowledge of the March 31 court 
date until she was contacted by her bondsman, Will Oliver.84   

The court noted, “The trial judge could not find that the appellant had 
actual notice of the plea and arraignment set on March 31 without 
resorting to speculation and conjecture”.85 

There is at least one problem with applying a lesser version of a joinder 
three prong test to failure to appear charges.  According to the 
Commentary to National Standards on Pretrial Release Standard 4.6 
“Frequently, failures to appear are not wilful abscondences from court, 
but rather involve circumstances that can be resolved without 
significant change to a defendant’s bail status”.86  This issue, of course, 
could partially be remedied by two of the solutions proposed in the 
Commentary to National Standards on Pretrial Release Standard 4.6:  

Sometimes the failure is inadvertent due, for example, to a 
miscommunication about the exact time or location of the court event 
- and can be remedied quickly by a call to the defendant that will result 
in the defendant’s appearance that same day.  While some courts 
immediately issue a bench warrant whenever a defendant fails to 
appear, others will wait for a short time to enable the pretrial services 
agency to make the follow up contact with the defendant. Either way 

 
83 Ibid, at 87-88. 
84 Ibid, at 88. 
85 Ibid, at 90. 
86 Supra n 19. 
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it is important for the pretrial services agency to act in a timely fashion 
and facilitate the defendant’s return to court as soon as possible.87 

In State v Haag,88 Calvin Haag was charged with felony issuance of bad 
checks in connection with a payment of past child support and felony 
bail-jumping.89 Haag failed to appear for his scheduled 18 March 1977 
preliminary examination.90  After trial, the jury found Haag guilty.91   

After it reversed the bad check conviction on a witness basis, the 
Supreme Court of Montana concluded that: 

By affirming the bail-jumping conviction, this Court in 
no way approves consolidating in a single trial, separate 
charges against a defendant for violating a specific 
criminal law and for bail-jumping due to his failure to 
appear for a court proceeding relating to the crime 
with which he is being tried.92 

Appreciating the concerns, the court then suggested:  

In certain cases, jurors might improperly, though 
perhaps understandably, conclude that a defendant 
must necessarily be guilty of the crime charged or he 
would not have jumped bail. The facts of this case, 
however, do not require reversal on this basis.  
Furthermore, defendant neither objected to this 
procedure at trial nor raised the issue on appeal.93 

Haag should not be read for the proposition that a lesser version of a 
joinder three prong test can never be used. But, if a case features 
evidence of last-minute unforeseen circumstance, indications that 
most people acted negligently, or no evidence that people had been of 
a mind to not comply with a court order, the prosecution should have 
to present evidence of something beyond the failure to appear at a 
court hearing shows consciousness of guilt. 

 
87 Ibid, at 75. 
88 (1978) 176 Mont. 395. 
89 Ibid, at 397. 
90 Ibid. 
91 Ibid. 
92 Ibid, at 404. 
93 Ibid. 
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6.0. CONCLUSION 

Courts are increasingly at a crossroads with regard to the 
consolidation of bail jumping. One court cling to the belief that the 
joinder of failure to appear is permissible even though the 
circumstances did not indicate intent to flee or otherwise avoid 
prosecution. Another court, however, is beginning to recognize that a 
lesser version of a joinder three prong test is a failing rule in the 
present world that must be lifted to address the appearing world, 
where missing a single court date can make charges join—if you can’t 
beat them join them—and jurisdictions should not allow failure to 
appear joinder unless the circumstances of the failure to appear 
demonstrate an intent to flee or otherwise avoid prosecution.  This 
essay is a first attempt to address how to lift the benchmark on failure 
to appear joinder. 
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TAX THE TAXABLE: THE NEW NORMAL UNDER THE 
STAMP DUTIES ACT  

Favour Chukwudi Roberts* 

ABSTRACT 

In recent times, the Federal Government of Nigeria has become more 
decisive; a nation on the mission to generate revenue for the purposes of 
government expenditures, diversifying the economy from the monolithic 
oil/gas economy to a “multi-talented” and fiscally viable economy where 
revenue can be generated from everything and from everywhere. In this 
work, the author is mainly optimizing qualitative data to examine the 
Constitution of the Federal Republic of Nigeria 1999, Stamp Duties Act, 
Finance Act 2019, and the relevant extant laws to determine the 
constitutionality or otherwise of the recent amendment to the Stamp Duties 
Act. This article is to give perspective, to consider, and examine who is about 
to infringe on the right of another, if that is the case in the imposition of 
stamp duties. This paper also questions the power of the Federal Inland 
Revenue Service to impose stamp duties and the consequences thereof. 

Keywords: Tax Revenue, Stamp Duties, Finance Act 

1.0. INTRODUCTION 

This mission to utilize taxation for revenue accrual is very noble. The 
hike in the number of taxes, the frequency with which the government 
has made the issue of taxation, and the enforcement prominent is 
considered by some as being political. On another hand, some may say 
it is mainly economical. However, when it comes to certain 
propositions for our national development and human coexistence, 
we are in agreement that tax is important. This is the principal reason 
why as a nation, we have set in motion and establish certain 
mechanisms to coordinate society and to ensure that the right of one 
person or entity does not overstep or infringe on the right of another. 
These legal procedures, mechanisms, and protection of rights is the 
ends of the rule of law, the state, the elected public officers and the 
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substantive law. The first leap of the discourse is to answer a question- 
can the State derogate from the right of its citizens? Yes, it can.1 The 
next leap is ascertaining, in the light of recent events,2 the possibility 
that the Federal Government of Nigeria has infringed on the right of 
the citizens/taxpayers through the increase in the number of 
mechanisms and prominence of taxes of all kinds. It is possible to 
infringe on the right of the taxpayers as relating to taxation of their 
income, but whether or not the Nigerian Government has derogated, 
violated or infringed on the right of the citizens is the crust of this 
article. It is not news that the global economy has experienced a 
unique kind of “hiccup”.3 This is as a result of the novel corona virus4 
which took the world unawares but certainly made its mark on the 
economies of the world, and nations have had to make decisions and 
take actions that would ensure the resuscitation of their economies. 
Nigeria is not an exception to the problems occasioned by the 
pandemic and the future threat its presents; this author might even 
argue that Nigeria, and by extension the developing countries, are the 
most impacted by the pandemic.5 This is directly visible in some 
developing and under-developed countries. The developing 
economies still depend on the international market and the developed 
countries in terms of trade and investments. This peculiar period has 
come with restricted trade and a volatile economy. In Nigeria, the oil 

 
1 The right of citizens is not absolute and can be derogated under lawful 
circumstances. In Nwarungwa v FRSC & Ors (2017) LPELR-42818(CA) the Court 
of Appeal posited that “It is to be noted here that even though the fundamental 
human rights of a citizen are guaranteed by the Constitution, such is not absolute. 
A person can sometimes be deprived of his liberty to secure the fulfilment of any 
obligation imposed by law as stated in Section 35(1)(b)”. See also Ekwenugo v 
Federal Republic of Nigeria (2001) 6 NWLR (Pt. 708) 178 at 185. 
2 Economic downward slope, low revenues, oil dependency, increasing national 
debt, inflation, currency evaluations, corruption, and lack of trust in government. 
3 The advent of the Coronavirus pandemic, the global lockdown, businesses on 
permanent or temporary shutdown mode, loss of man power, etc. 
4 C. Riley and J. Horowitz, “The Coronavirus is already hurting the World 
Economy. Here’s Why it could get really Scary”, available at 
https://edition.cnn.com/2020/02/08/business/coronavirus-global-
economy/index.html (accessed 23 December 2020). 
5 Dwindled oil prices, impact on national budget, request for international loans, 
aids and grants, low international trade and the many consequences of the 
pandemic. 
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prices assumed a new low6 during global lockdowns which would also 
affect our budget timeline and financing. Tax has proven itself again as 
being the way forward;7  it is one viable option in the accrual of 
revenue for the government. The tax revenue is cumulatively garnered 
for utilization in the interest of the greater good for the greater 
majority. 

We have certain generally acceptable definitions of tax and the 
importance of tax to the State, and by extension to the citizen who 
benefits8 from the utilizations of the funds accrued from the lawful 
contributions of the citizens. Adam Smith posited that the subjects 
(citizens) of every State ought to contribute towards the support of 
the government, as nearly as possible, in proportion to their 
respective abilities; that is, in proportion to the revenue which they 
respectively enjoy under the protection of the State.9 By the position 
of Smith, it makes some sense that the courts have held tax to be a 
compulsory exaction of money by a public authority for public 
purposes, or raising money for the purposes of government by means 
of contributions from individual persons.10 These taxes could be direct 
or indirect. For the purposes of this work, we are particular about 
stamp duties in Nigeria. The government at all levels is interested and 
intentional in enforcing the law in the collection of stamp duties. This 
has not come without the controversy that the government is about 
to extort the citizens and make life even harder in an already 
worsening economy. Stamp duties is indeed a significant contribution 

 
6 C. Olisah “Oil Price crashes by 25% Over Global Lockdown Concerns”, 
available at https://nairametrics.com/2020/04/27/oil-price-crashes-by-25-over-
global-lockdown-concerns/ (accessed 10 July 2020). 
7 M.C. Uzonwanne “The Indispensable Role of Taxation for State Development 
in Nigeria” (2015) 6(2) International Journal of Economic Research. 
8 T. Oyedele, “Guess how many Nigerians Pay Tax and how our Government 
Spends the Money”, available at https://www.pwc.com/ng/en/assets/pdf/tax-
watch-june-2016.pdf  (accessed 10 July 2020). 
9  Adam Smith, The Wealth of Nations (1776), Introduction by Alan B. Krueger; 
Edited, with notes and Marginal Summary, by Edwin Cannan (New York: Bantam 
Dell (2003), p. 1043, ISBN 10: 0553585975. 
10 Per Chief Justice Lathan of the Australian Supreme Court in the case of 
Matthews v Chicory Marketing Board (Vict), (1938) 60 CLR 263 at 276. 
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to Nigeria’s national revenue.11 This is the extent of its importance to 
Nigeria. To aid our understanding, let us consider the meaning, law 
and import of stamp duties. 

2.0. STAMP DUTIES 

The extant law that governs and provides for stamp duties is the Stamp 
Duties Act (SDA).12 The SDA provides for transactions which are 
dutiable. The authority to impose, provide for any transaction to be 
taxed under the Act, to amend, alter the rates, and the enforcement 
procedure is governed by the Act. The SDA provides for two types of 
duties which essentially determine the rate to tax any transaction 
under the Act. The types of duties are fixed duties13 and ad-valorem 
duties.14 The law provides for what kind of transactions and 
documents would qualify to be dutiable under which head.15  

Due to the expropriate nature of taxes and their impact on right to 
property, the exercise of taxing power is subject to certain principles 
and legal structures, one of which is that taxation can only be imposed 
by a statutory authority.16 There are a lot of questions regarding the 
recent unpermitted and oppressive withdrawals from customer 
accounts by bankers in the name of stamp duties.17 This has been 

 
11 Punch Online, “Stamp duty: Unending Controversy and its Whirlwind Effects”, 
available at https://punchng.com/stamp-duty-unending-controversy-and-its-
whirlwind-effects/ (accessed 7 June 2020). 
12  Cap. S8, Laws of the Federation of Nigeria (LFN) 2004 (as amended). 
13  Duties that do not vary with the consideration. 
14  Duties that vary with consideration, some examples are duties on share 
capital, debenture, Deed of Assignment, Bills of Exchange, etc. 
15 The Schedule to the Stamp Duties Act (SDA); see also Federal Inland Revenue 
Service (FIRS), “Integrated Stamp Duty Services – Stamp Duty Services”, available 
at https://www.stampduty.gov.ng/stamp_duty_charges (accessed 22 July 2020). 
16 O. Akanle, “The Government, the Constitution & the Taxpayer” in O. Akanle, 
(ed.), Tax Law and Tax Administration in Nigeria, (Nigeria Institute of Advanced 
Legal Studies: Lagos, 1991), p. 1; see also Brandy Syndicate v IRC (1921) KB 64 
cited in Manifield Solicitors, “The Legal Framework & System Of Taxation In 
Nigeria: A Critical Analysis Of Personal Income Tax”, available at 
https://www.manifieldsolicitors.com/2018/05/18/the-legal-framework-and-
system-of-taxation-in-nigeria-a-critical-analysis-of-personal-income-tax/#_ftn16 
(accessed 7 July 2020). 
17 H. Boyo, “Oppressive Bank Charges: Stamp Duty sef dey Inside”, available at 
https://punchng.com/oppressive-bank-charges-stamp-duty-sef-dey-inside/ 
(accessed 20 July 2020); A. Jemide, “Banks Illegal Stamp Duty Collections and 
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fraught with a lot of disdain from the taxpayers and the ordinary 
citizenry. It will seem to the ordinary citizen that this is a machination 
of the government and some few individuals/bankers to extort money 
from the poor citizen/taxpayers: but this is far from the truth. The 
Executive arm of government is not eligible, competent, or qualified 
to make any alteration to the rates chargeable under the SDA and 
enforce what is not dutiable under an extant law. No tax can be 
imposed on taxpayers without words in an Act of Parliament clearly 
showing intent to impose such tax.18 

2.1. Power to Impose and Enforce Stamp Duties Act 

In simple terms, to impose is to determine what is taxable, who is 
taxable, and any exemptions to these. To enforce refers to the 
administration of the tax law i.e., the collection, enforcement, and 
implementation of the provisions of the SDA. The Federal Inland 
Revenue Service (FIRS)19 has the power to administer the SDA and all 
its functions are squarely provided under the law. On the other hand, 
the powers of the President and Governors span only as long and far 
as the Act provides.  Section 115 of the SDA provides that the 
President and the Governor of a state may make regulations relating 
to the- 

a. custody of the dies to be used under this Act;  
b. circumstances in which allowance shall be made for spoiled 

stamps;  
c. accounting for the revenue derived from stamp duties; 
d. substitution of adhesive stamps for impressed stamps, or of 

impressed stamps for adhesive stamps, or of revenue stamps 
for postage and revenue stamps; 

e. manner in which and the persons by whom impressed stamps 
shall be affixed to documents; and  

f. further and better carrying into effect of the objects and 
purposes of this Act. 

 
Related Dances”, available at https://businessday.ng/columnist/article/banks-
illegal-stamp-duty-collections-and-related-dances/ (accessed 20 July 2020). 
18 S.A. Authority v Regional Tax Board (1970) LPELR-2967 (SC). 
19 Federal Inland Revenue Service (Establishment) Act 2007, s. 7. 
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This section provides for the scope of the powers of the President 
and the Governors in relation to regulating stamp duties. The 
President and the Governors of the states only have the authority to 
make regulations concerning custody, accounting for duties collected, 
and all the above for which they are allowed to make regulation. An 
argument could be made to bring a lot of decisions, actions, and/or 
omissions under paragraph (f), but the wide nature of the said 
paragraph is circumscribed by the prior provisions. It is clear on the 
extent of the power of the Executive Arm. The power to impose and 
determine who is taxable lies exclusively with the National Assembly 
through the law-making process. 

The Constitution and SDA provide for the authority that can amend 
the law affecting stamp duties. The National Assembly has, pursuant 
to its powers and competence,20 enacted the Finance Act 2019 which 
amended certain sections of the SDA. The SDA provides that the 
National Assembly21 may by resolution increase, diminish, or repeal 
the duty chargeable under any of the heads specified in the Schedule 
to the Act in respect of the documents regarding which the 
Government of the Federation is competent to make laws, and, in 
respect of any other matter within such competence, may add new 
duties or otherwise add to, vary, or revoke the Schedule. Stamp duties 
fall under the Exclusive List for the Federal Government and it is the 
law as expressly provided that the government of a state has the 
competence to vary the rate chargeable. It is therefore expedient to 
point out that the government of a state can only do so when it is 
under any head exclusively within the competence of the state to make 
laws.22 For the purposes of clarity, a state government can impose 

 
20 S. 116(1) SDA. 
21 S. 116(2) SDA provides for the competence of the state House of Assembly 
to do increase, diminish or repeal the duties chargeable in respect of transactions 
which fall under the exclusive purview of the state House of Assembly 
22 Part II of the Taxes and Levies (Approved List for Collection) Act 2004. This 
is despite it being under the Exclusive List in Part II of the Second Schedule of 
the Constitution of the Federal Republic of Nigeria (CFRN) 1999. 
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stamp duties in exercise of its residual powers; and the doctrine of 
covering the field will not apply.23 

3.0. THE RECENT ACTS OF ENFORCEMENT AND 
CHALLENGES 

The prominence and need to collect stamp duties is accompanied with 
the issue of jurisdiction regarding collection of certain stamp duties in 
certain transactions. The Finance Act amended section 4 of the SDA 
by replacing the words Federal Government and state government 
with the Federal Inland Revenue Service and “the relevant tax 
authority in a state” respectively. The amendment to the SDA is 
convenient as it has specified which agency or commission is 
responsible for collection, thus, effectively resolving the dispute 
between FIRS and Nigeria Postal Service (NIPOST) regarding who can 
collect stamp duties. Consequently, the dispute over collection 
jurisdiction and the appointment of agents to collect same by the 
NIPOST has been laid to rest pursuant to the Finance Act.24 The 
troubling fact is that FIRS would still be the appropriate agency to 
collect the stamp duties before the amendment made by the Finance 
Act. The law is clear until otherwise repealed or amended that Federal 
Government is the authority to collect taxes for which the law 
provides the Federal Government competent to make laws for,25 and 
this power is allocated to the FIRS.  

Furthermore, regarding the taxes for which the Federal Government 
is empowered to make laws, it is the FIRS that is empowered to collect 
all such taxes pursuant to the Federal Inland Revenue Service Act.26 
Nonetheless the amendment might have caused one problem which is 
cutting down the funding of NIPOST by authorising and prescribing 

 
23 J.J. Odinkonigbo and N. Ikeyi, “Is the Power of a State to Impose Sales Tax in 
Nigeria Fettered by the Imposition of Value Added Tax by the Federal 
Government?” (2015) 41(4) Commonwealth Law Bulletin, available at 
https://doi.org/10.1080/03050718.2015.1085322.   
24 S. 53 Finance Act 2019; see also Standard Chartered Bank Nigeria Limited v 
Kasmal International Services Limited & 22 Others: Appeal No. CA/L/437A/2014; 
Retail Supermarkets Nigeria Limited v Citibank Nigeria Limited & Central Bank of 
Nigeria: FHC/L/CS/126/2016. 
25 See Taxes and Levies (Approved List for Collection) Decree No. 21, 1998. 
26 S. 8 Federal Inland Revenue Service (Establishment) Act 2007. 
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the FIRS as the body to collect certain revenues derived from postal 
and non-postal service of the Postmaster.27 This is one consequence 
of the amendment and a reason for the agitation of NIPOST, but it is 
essentially a non-matter. Whilst solving one problem, another 
problem and occasion for dispute is created, that is the possible 
dereliction or delegation of duties that should not be delegated. The 
power to impose tax is derived from the Constitution and should not 
be derogated or violated by unconstitutional delegation of powers. 
This power to impose is allocated to the tiers (Federal and state) of 
Government in Nigeria. A tax statute enacted pursuant to the taxing 
powers given to a tier of Government by the Constitution may 
mandate another tier of Government other than the one that imposed 
the tax to collect the imposed tax.28  

The imperative is to clarify that the authority to impose and the power 
of collection are not the same thing. Nigeria is a Federal structure with 
a rigid Constitution; the rigidity of the Constitution has sealed the fate 
of the existing order.29  The 1999 Constitution governs and allocates 
the powers accruable to any organ or tier of Government – the 
Constitution is that authority in Nigeria that determines who gets 
what, when and how.30 The Constitution allocates legislative powers 
between the Federal Government (the National Assembly) and the 
state governments (each with a House of Assembly) in a manner that 
suggests that, with regard to taxes, the Federal Government may pass 
legislation in respect of the taxes expressly specified in the 
Constitution or incidental to powers expressly granted to the Federal 
Government under the Constitution;31 whilst the state governments 

 
27 Nigerian Postal Service Act, s. 52(2). 
28 Manifield Solicitors, supra n 16.  
29 C. Ekpo. “Interest, Diffidence, Rigidity and the Challenge of Constitutional 
Change – the Nigeria’s Experience”, (2017) 1(1) Legal Aid Oyo Journal of Legal 
Issues. 
30 H. Lasswell, Politics: Who Gets What, When, How (Whittlesey House: New York, 
1936), pp. ix, 264. 
31 In the case of Eti-Osa LG. v Jegede (2007) LPELR-8464(CA), the Court held that 
“It follows therefore that Government has the inherent power to legislate on 
and impose tax. However, this inherent power cannot be left at large in a huge 
federating union like our great nation Nigeria. The central Government has the 
controlling machine. It is the orbit around which all the states of the federation 
are anchored. Distribution of the mass resources of the nation reposes with the 
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may pass legislation with respect to taxes not expressly specified in 
the Constitution and not incidental to powers expressly granted to 
the Federal Government under the Constitution.32 The provision and 
words of the Constitution are simple and must be given their literal 
interpretation.33 It is quintessential to follow the wordings of the 
Constitution where there are no ambiguities or inconsistencies. 

The Constitution cannot be strictly interpreted like an act of the 
National Assembly, and it must be construed without ambiguity as it 
is not supposed to be ambiguous. All its provisions must be given 
meaning and interpretation even with the imperfection of the legal 
draftsman. All cannons of Constitution must be employed with great 
caution. A liberal approach must be adopted. Where the provisions of 
a statute are clear and unambiguous, effects should be given to them 
as such unless it would be absurd to do so having regard to the nature 
and circumstance of the case. The court of law is without power to 
import into the meaning of a word, clause or section of the 
Constitution or Statute what it does not say. Indeed, it is a corollary 
to the general rule of construction that nothing is added to a statute 
and nothing is taken from it unless there are grounds to justify the 
inference that the legislature intended something which it omitted to 
express. The court must not or is not concerned with the result of its 
interpretation, that is, it is not the courts province to pronounce on 
the wisdom or otherwise of the Statute but to determine its meaning. 
The court must not amend any legislation to achieve a particular object 
or result.34 

 
central Government which alone necessarily has the inherent power to 
determine and legislate as to what kind and quantum of taxes and levies should 
be imposed by each tier of Government. The other tiers of Government are 
however part of the body which makes the recommendation... To leave taxation 
at large at the whim and caprice of the different tiers of government would 
expose the entire citizenry to undue multiple and overlapping taxes and levies”. 
Per Dongban-Mensem, J.C.A (P. 20, paras. A-E) 
32 Supra n 23, at 3. 
33 Awolowo v Shagari (1979) 6-9 SC 51; Alamieyeseigha v FRN (2006) 16 NWLR 
(Pt. 1004) pg. 1; Rabiu v State (1980) 8-11 SC 130; AG Bendel State v AG Federation 
(1981) 10 SC 1. 
34 Inspector General of Police v All Nigeria Peoples Party & Ors. (2007) LPELR-
8932(CA). 
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The Second Schedule to the Constitution35 provides in Item 7 that in 
the exercise of its powers to impose any tax or duty on (a) capital 
gains, incomes or profits or persons other than companies; and (b) 
documents or transactions by way of stamp duties, the National 
Assembly may, subject to such conditions as it may prescribe, provide 
that the collection of any such tax or duty or the administration of the 
law imposing it shall be carried out by the government of a state or 
other authority of a state. 

This provision is also with responsibility.36 The Court of Appeal, in 
Lagos State Internal Revenue Board v Motorola Nigeria Limited & Anor, 
pronouncing on the power of the National Assembly, examined the 
provisions of the 1999 Constitution which gives power to the National 
Assembly exclusively to legislate on taxation of income and posited 
that: 

There is no dispute that the provisions of the 1999 
Constitution give the National Assembly exclusive 
power to legislate on taxation of income. Section 4(2) 
of the Constitution provides: - “The National 
Assembly shall have power to make laws for the peace, 
order and good government of the Federation or any 
part thereof with respect to any matter included in the 
Exclusive Legislative List set out in Part 1 of the Second 
Schedule to this Constitution”. Item 59 of the second 
schedule part 1 lists the taxation of incomes, profits 
and capital gains as being covered in the Exclusive 
Legislative List. Even though taxation of incomes, 
profits and capital gains are items on the Exclusive 
Legislative List, the collection of taxes is brought under 
the Concurrent Legislative List, Specifically Item D7 
says: “In the exercise of its powers to impose any tax 
or duty on - (a) capital gains, incomes or profits of 
persons other than companies; and (b) documents or 

 
35 Part II, Concurrent Legislative List of Federal and State Legislative Powers. 
36 Para. 8. Which provides that “Where an Act of the National Assembly provides 
for the collection of tax or duty on capital gains, incomes or profit or the 
administration of any law by an authority of a State in accordance with paragraph 
7 hereof, it shall regulate the liability of persons to such tax or duty in such 
manner as to ensure that such tax or duty is not levied on the same person by 
more than one State”. 
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transactions by way of stamp duties, the National 
Assembly may, subject to such conditions as it may 
prescribe, provide that the collection of any such tax 
or duty or the administration of the law imposing it 
shall be carried out by the Government of a State or 
other authority of the State”. Per Akaahs, J.C.A (Pp. 
16-17, Paras. E-D)37 

From the above, the clear provisions of the 1999 Constitution, are 
that the power to impose stamp duties is on the National Assembly 
which may provide for collection of such taxes; this must be given its 
clear and literal interpretation and avoid the absurdity intended in the 
Finance Act. The power to legislate or impose a tax is not coterminous 
with the power of collection or administration of the law regulating 
the tax imposed.38 In the same fashion, the National Assembly 
amended the SDA and defined and imposed duties on electronic 
receipts and transactions. This is valid pursuant to the powers and 
competence of the National Assembly to impose and make such 
dutiable.39 However, the law empowering the FIRS to impose is 
contrary to the Constitution. The only way to ensure that this 
amendment is valid is to amend the Constitution which would be 
needless or amend the SDA and the Schedule in its totality to remove 
the inconsistencies.  

The National Assembly sought to ensure that the FIRS and the Federal 
Government are not in violation of the law in the imposition and 
collection of stamp duties on electronic receipts and all such dutiable 
transactions as defined under the Finance Act.40 The SDA provides 
that the National Assembly may by resolution increase, diminish, or 

 
37 (2012) LPELR-14712(CA). 
38 T. Sokunbi. “An Overview of Revenue Law in Nigeria”, available at 
https://www.citn.org/member_files/tax_content/c8d57ddcf01838c87ec8a9d595
3806f8d09ed582.pdf (accessed 10 July 2020). 
39 For detailed and insightful understanding on the powers to impose tax and the 
extent of taxing power and sources. The author is in tandem with the views and 
position of the scholars; supra n 23.  
40 Also see the publication of the FIRS for clarifications on the Stamp Duties Act 
available at 
https://www.firs.gov.ng/sites/Authoring/SiteAssets/Lists/Content/GetContent/20
19%20FA%20Information%20Circular-Stamp%20Duties.pdf (accessed 28 June 
2020). 
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repeal the duty chargeable under any of the heads specified in the 
Schedule to this Act in respect of the documents regarding which the 
Government of the Federation is competent to make laws, and in 
respect of any other matter within such competence may add new 
duties or otherwise add to, vary or revoke the Schedule.41 The section 
expressly provides for who has the power to amend or vary the 
schedule to the SDA, and from a close reading of the Finance Act, we 
can see that the National Assembly rightly exercised its power 
thereunder in varying and amending the schedule as is constitutionally 
apposite. It is important to recall that section 53 of the Finance Act 
which amended section 4 of the SDA is contrary to the provision of 
section 116 of the SDA which was not amended. If the intent of the 
National Assembly was to delegate so enormous a constitutional 
power, it would have also allowed the FIRS to be the one that made 
such amendments to the schedule. Furthermore, the Finance Act did 
not amend the Constitution, and this brings to question any such law 
that purports to give power to do a thing that is contrary and 
inconsistent with the fundamental law from which all including the 
National Assembly gains legitimacy.  

The amendment should have amended the said section 4 subsection 1 
to read “collect” as is expressly provided in section 4 subsection 2 on 
the powers of the relevant tax authority of a state to collect the stamp 
duties. A literal interpretation of the above provisions show what legal 
conflict would ensue. The import of the amendment seems to span as 
far as possible that the FIRS can impose stamp duties. The author 
hopes that the concept of implied repeal would not apply and indeed, 
it cannot apply here; the result would be a conflict between the 
Finance Act, SDA and the Constitution which provides for stamp 
duties under the exclusive purview of the Federal Government, with 
the National Assembly clearly stated as the competent authority to 
make laws in this regard.42 To do otherwise is unconstitutional and to 
the extent of such inconsistency, the said section/law is void.43 Just as 

 
41 S. 116(1). 
42 CFRN 1999, s. 4(3). 
43 S. 1(3) CFRN 1999. See also the cases of Uwaifo v Attorney-General of Bendel 
State (1982) 7 S.C. 124, per idigbe, JSC; Ikine v Edjerode (2001) 18 NWLR (Pt. 
745) 466; (2001) 5 SCNJ. 144, per Ejiwunmi, JSC; Attorney-General of Ogun State 
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the FIRS, through a Notice informing the public of its statutory right 
as the sole agency responsible for collection of stamp duties on behalf 
of the Federal Government of Nigeria,44 and rightly so, the Finance 
Act at best intended to provide that the FIRS is the body to collect 
taxes for which the President can make regulations and for which the 
National Assembly can make laws and impose stamp duties or alter 
the schedule to the SDA. The extent of power of collection is also in 
line with the purpose for which the FIRS was established and should 
stick to its expertise. It is important for the tax administration process 
that the power of imposition should remain with the Federal 
Government and the National Assembly as provided under the 
Constitution. 

The next question is, considering the nature of this tax and taking into 
account that this tax is imposed and effected upon documents, does 
transfer of funds from bank to bank constitute what can be referred 
to as a document? As stated above, the law governing tax is stringent 
to the extent that no one can be taxed unless and except such is 
provided or prescribed as taxable in Nigeria under an extant law. The 
Finance Act 2019 has, by its amendments, subjected electronic receipt 
and transfers from account to account as dutiable and essentially all 
forms of electronic transfer. This is to the exclusion of transfer from 
one account to another account both belonging to same taxpayer in 
same bank.45 While it is admirable to bring a wide gamut of 
transactions under the coverage of the transactions chargeable and 
dutiable, the lawmakers may have overwhelmed the calculating 
taxpayer with a lot of dutiable transactions. Due to the nature of this 
expropriation, the taxpayer has an opportunity for credit where the 
stamp duties charged and paid on the transfer or deposit is also for 

 
& 4 Ors. v Attorney-General of the Federation (2002) 12 SCNJ. 191 at 207, per Onu 
JSC. 
44 W. Obayomi, “FIRS Public Notice on Remittance of Stamp Duties”, available 
at https://home.kpmg/ng/en/home/insights/2020/02/firs--public-notice-on-
remittance-of-stamp-duties-.html (accessed 6 July 2020). 
45 S. 54(3) Finance Act 2019. In essence a transfer from an account with one 
banker or deposit with another banker, both accounts belonging to same 
taxpayer banking with different bankers is liable to be subject to Stamp Duties.  
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any duty applicable on an instrument denoted with an adhesive 
stamp.46  

The directive that the deposit banks and financial institutions are 
required to charge stamp duties and the imposition of ₦50 (Fifty 
Naira) on every transaction above ₦10,000 (Ten Thousand Naira) is 
pursuant to the Finance Act.47 The implication is first off, any 
transaction that is over the sum of ₦10,000 (Ten Thousand Naira) 
qualifies as dutiable on a one-off payment of the said ₦50 (Fifty Naira) 
under the Act. It is discernible that the recipient bank may be the party 
to account for it.48  

The revenue authorities have a time interval to enforce the right of 
collection of the duties after which it is statute barred.49 This calls for 
efficiency of the revenue collecting agencies to collect revenue 
accruable under the SDA. The stamp duty is recoverable as debt owed 
to the Federal or state government, as the case may be.50 This may 
also be recovered summarily.51 It is also important to note that the 
failure to pay stamp duties as at when due has certain consequences. 
One of the consequences is in the event of such a document being 
used as evidence. An unstamped document would only show that 
there was probably an exchange of funds between the parties but 
cannot be tendered in as evidence.52 

It is impressive that the Federal Government has made improvements 
in the inclusion of electronic documents/receipts and the definition for 
identification of transactions that will qualify as dutiable under the 
Act.53 

 
46 S. 54(4) Finance Act 2019. 
47 S. 54 Finance Act 2019, which amended s. 89 SDA. 
48 This is against the backdrop that if all eligible transfers are taxed without the 
determination of which banker is to collect, it would amount to paying twice, 
one on the transferor/depositor bank and again on the transferee/recipient bank 
on one taxpayer. 
49 S. 114 SDA. 
50 S. 110 SDA. 
51 S. 111 SDA. 
52 S. 22 SDA. 
53 FIRS, “Clarifications of the Provisions of the Stamp Duties Act”, available at 
https://www.firs.gov.ng/sites/Authoring/SiteAssets/Lists/Content/GetContent/20
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A jurisprudential debate is expected whether the FIRS is same as or is an 
agency of the Federal Government. There are two questions for any 
association or body to qualify as an agency of the Federal Government; 
these questions are: (i) Whether the Federal Government has control 
over it? and (ii) Whether the functions of such organization are aimed at 
effecting the policies of the Federal Government?.54 There is no doubt 
that the FIRS is an agency under the control of the Federal Government 
and give effect to their policies, but it is grossly debateable whether the 
imposition of tax (stamp duties) would amount to effecting a policy. In 
Trendex case, the Court could not accept Central Bank of Nigeria as an 
alter-ego of the Government of the federation or been one and same 
thing55 same way is it difficult to accept that the FIRS and the Federal 
Government are same thing.  One might add that it is a distinction 
without a difference, but it begs the question- why the alteration in 
substituting the ‘Federal Government’ with the ‘Federal Inland Revenue 
Service?’ 

Furthermore, a comprehensive reading of the SDA and the Finance Act 
is indicative that the National assembly didn’t have the intention to 
bestow imposition power on the FIRS. In light of section 3 and 116 – the 
intention is for the Federal Government to retain its powers; 
consequently, it is arguable whether section 4 is the charging provision 
or was so intended by the Legislature to still mean collection as was 
already a function of the FIRS. It raises a question whether any imposition 
of stamp duties by the FIRS would not be a usurpation of power in section 
116, which was not amended. The FIRS may not be in express violation 
of the extant law pursuant to the Finance Act, but it is worthy of note 
that the amendment and substitution seems to be the delegation or even 
relinquish of constitutional power to the FIRS. All the functions statutorily 
created for the FIRS have to do with the collection and payment of taxes 
for the federation.56 If the concept of agency as discussed above hold 

 
19%20FA%20Information%20Circular-Stamp%20Duties.pdf (accessed 28 July 
2020). 
54 Olubukola & Anor v A.G of Lagos State & Ors (2016) LPELR-41451(CA), Paul 
Amiolemhen & Ors. v Nigeria Gas Company & Anor (2012) LPELR - 7957 (CA). 
55 Trendtex Trading v Bank of Nigeria (1977) 1 QB 529; Lawrence Atsegbua, “Oil 
and Gas Law in Nigeria: Theory and Practice” (Ababa Press 3d ed. 2012), p. 251 
& 263. 
56 FIRS v Governing Council of the Industrial Training Fund & Anor (2018) LPELR-
46857(CA). 
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sway, then the FIRS would have been able to impose stamp duties before 
now. The Finance Act may have inadvertedly expanded FIRS’ powers to 
include the power to impose stamp duties but it is yet to be determined 
what effect was intended the National Assembly by the substitution. It is 
hoped that clarity is showered upon a fortunate appearance of this 
question before the courts. 

Another looming concern created by the Finance Act, which amended 
section 4 subsections (1) and (2) of the SDA is, flowing from the 
position above, is the National Assembly giving the right to impose 
and determine what or who is dutiable or not dutiable under the Act, 
to FIRS? The answer is a “Constitutional No”. Recently, FIRS asked 
landlords and property agents to charge 6% stamp duty on all tenancy 
and lease agreements they enter into with all leases and remit the same 
promptly to the Service.57 The above scenario was one thwarted 
instance where the power of imposition of stamp duties or power to 
vary and alter the schedule to the SDA, which are not constitutionally 
allowed, would have been exercised. Fortunately, the FIRS clarified on 
who qualifies to pay the 6% and who is to pay lower.58 

4.0. CONCLUSION/RECOMMENDATIONS 

According to Justice Latham of the United States Supreme Court, 
taxing power is: 

…the one great power upon which the whole national 
fabric is based. It is as necessary to the existence and 
prosperity of a nation as the air he breathes to the 
natural man. It is not only the power to destroy; it is 
also the power to keep alive.59   

In a time like this, the act of government to keep alive and afloat is 
encouraged by considering the intent of the law makers. It is pertinent 

 
57 Vanguard Online, “Stamp Duty: Landlords, Property Agents to Collect, Remit 
6% on Tenancy, Lease Agreements”, available at 
https://www.vanguardngr.com/2020/07/stamp-duty-landlords-property-agents-
to-collect-remit-6-on-tenancy-lease-agreement/ (accessed 26 July 2020). 
58 The Nation Online, “Tenants to pay 0.78 Percent Stamp Duty, FIRS Clarifies”, 
available at https://thenationonlineng.net/tenants-to-pay-0-78-percent-stamp-
duty-firs-clarifies/ (accessed 26 July 2020). 
59 Nichol v Ames 173 U.S. 509 (1929), p. 505. 
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to state that the said amendment of section 4 of the SDA by the 
Finance Act 2019 be further amended to remove the power of 
imposition on the FIRS which is contrary to the 1999 Constitution. 
The best option and way forward to ensure that this amendment is 
valid is to amend the Constitution which would be needless or amend 
the SDA and the Schedule in its totality to remove inconsistencies. 
Only an amendment to the Constitution and the entirety of the SDA 
would validly pass and make the FIRS the competent authority to 
impose stamp duties in Nigeria. 

Whilst the recent enforcement and the sense of urgency for the 
collection of stamp duties may seem like a desperate attempt by the 
government, it is at best an efficient utilization of the extant laws to 
generate revenue. The FIRS will also need to clarify whether all printed 
receipts, regardless of whether or not they are dutiable transactions, 
will need to be stamped. We do not believe that the intention is to 
impose stamp duties in respect of non-chargeable instruments or 
transactions.60 The taxpayer may have legitimate concerns about the 
utilization of the funds and revenue generated but the basic and only 
concern as far as the collection and enforcement of the stamp duties 
is whether the acts of Government is legal. This we have examined is 
squarely positioned on the law. An overview of the SDA and the 
Finance Act has given all the powers and boundaries the authorities 
need to ensure they are not expropriating revenue from taxpayers 
illegally. The onus has shifted to the taxpayer to ensure that the 
authorities account properly, utilize, or maximize lawful options to 
ensure lawful objectives. 

 

 
60 Banwo and Ighodalo, “Stamping of Electronic Documents Under the Stamp 
Duties Act (as Amended by the Finance Act): Impact of the FIRS Clarification 
Circular”, available at https://www.banwo-ighodalo.com/resources/stamping-of-
electronic-documents-under-the-stamp-duties-Act-as-amended-by-the-finance-
Act-impAct-of-the-firs-clarification-circular-1 (accessed 27 July 2020).  
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BOKO HARAM AS A NON-STATE ACTOR: 
GOVERNING LAW AND APPLICABLE RIGHTS 

Ifeanyi Odurukwe* 

ABSTRACT 

In 2015, the Institute for Economics and Peace, in its Global Terrorism Index, 
stated that Boko Haram terrorists in Nigeria have become the deadliest 
terrorist organization in the world. The Nigerian government is alleged to 
have applied measures that violate both international humanitarian law and 
human rights principles. This has sparked criticism from the international 
community. Some international bodies continue to call for the Nigerian 
government to prosecute some members of its security forces for war crimes 
and crimes against humanity. This paper, therefore, attempts to examine: 
(1) the armed conflict between Nigeria and Boko Haram; (2) rights available 
to Boko Haram suspects; and (3) the obligation to enforce accountability 
owed by parties according to international human right standards. This 
paper discusses the applicable law, cases of violations, and regulating law 
that guarantees rights in cases of armed conflict and the role of regional and 
international bodies in ensuring compliance. 

Keywords: Non-state Actors, Non-International Armed Conflict, 
International Humanitarian Law, Human Rights Law. 

1.0. INTRODUCTION 

There have been several casualties as a result of the armed conflict 
between the Nigerian government and the Boko Haram terrorist 
group, drawing international attention and raising salient international 
humanitarian law issues which this paper attempts to address. Since 
the extra-judicial killing of its first leader, Muhammad Yusuf in 2009, 
the non-state actors (NSAs) have become more brazen and vicious in 
their attacks. They have carried out several abductions of civilians, 
bombed churches, mosques, bases of the Nigerian military and police 
stations, expanding their territory to Cameroon, Niger and, Chad. The 
Boko Haram insurgency has, therefore, become one of international 
concern. 

 
* Ifeanyi Odurukwe obtained his LLM from Tulane University Law School and his 
LLB from the University of Lagos. He can be contacted via email: 
ifeanyiodurukwe@gmail.com.  
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The NSAs are argued to have violated the core principles of 
international humanitarian law, one of which is “distinction”. It is 
further argued that these actors in addition to their drastic actions 
have continued to violate human rights norms without fear of 
consequences from the local and international community. 

Boko Haram drew attention from the international sphere, including 
from the Obama administration and members of Congress after it 
abducted the Chibok girls. Its high death toll and its pledge of allegiance 
to the Islamic State (IS, also known as ISIL or ISIS) in March 2015 
further raised the concern of US policymakers.1 The group has sought 
to rebrand itself as the Islamic State’s West Africa Province (ISWAP), 
though it remains more popularly known by its original nickname.2 The 
US State Department has named several individuals linked to Boko 
Haram, including its current leader, Abubakar Shekau, as Specially 
Designated Global Terrorists, and the group was designated as a 
Foreign Terrorist Organization in November 2013.3 

On the other hand, the retaliation of Nigeria’s armed forces has been 
critiqued by international bodies as lacking responsibility and 
accountability measures to international humanitarian law standards 
and is alleged to have violated several human rights provisions in its 
actions against the insurgents. Human rights activists in Nigeria argue 
that Nigerian citizens fear both Boko Haram and the Joint Task Force, 
whose abusive tactics have strengthened the Islamist group’s narrative 
of battling government brutality.4 

The Nigerian Government has allegedly failed and continues to delay 
in punishing its military personnel who debase the values of 
international humanitarian law and also violate human rights principles. 
It is argued that these military personnel have often failed to distinguish 
common civilians from insurgents in their response. Therefore, many 

 
1  L.P. Blanchard, “Nigeria’s Boko Haram: Frequently Asked Questions”, 
(2016) R43558 Congressional Research Service Report. 
2 Ibid. 
3 Ibid. 
4 Human Rights Watch, “Spiraling Violence – Boko Haram Attacks and Security 
Force Abuses in Nigeria”, available at 
https://www.hrw.org/report/2012/10/11/spiraling-violence/boko-haram-attacks-
and-security-force-abuses-nigeria (accessed 11 February 2020).  
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civilians, especially in Northeast Nigeria are subjected to horrendous 
situations, which include being killed without trial, tortured and 
detained indefinitely, thereby violating the provisions of the Geneva 
Convention5 and the International Convention on Civil and Political 
Rights (ICCPR)6. Given the alleged violation, Amnesty International, a 
non-governmental human rights organization with its headquarters in 
the United Kingdom, called on the International Criminal Court (ICC) 
to commence an investigation into atrocities committed in the Boko 
Haram insurgency.7 

The foregoing therefore raises questions of the appropriate standard 
to which the Nigerian Government can be held in the resulting armed 
conflict with Boko Haram. What is the applicable law? Do these NSAs 
have the prisoner of war status? Should they be treated as such? What 
accountability measures can be utilized by the Nigerian Government 
to ensure that its military personnel comply with humanitarian and 
human right standards in these circumstances? Does the spread of the 
Boko Haram insurgency raise international law questions? 

1.1. Boko Haram across Borders: Cameroon, Niger and 
Chad 

Following its several attacks and reprisal by Nigeria’s Armed Forces, 
Boko Haram insurgents have expanded their strongholds from the 
camps in Sambisa forest, Northeast Nigeria, to neighbouring countries 
of Cameroon, Niger and Chad, collectively called the Lake Chad 
Basin.8 Boko Haram’s campaign to capture and control territory in 
Borno, Yobe, and Adamawa states escalated further in 2015, alongside 
attacks in Cameroon, including repeated abductions and the mass 
kidnapping of children.9  In February 2015, the border town of Bosso 

 
5 75 UNTS 287 (Common Article 3). 
6 United Nations General Assembly, International Covenant on Civil and Political 
Rights, Art 4, 1966, United Nations, Treaty Series, vol. 999, p. 171. 
7  A. France-Presse, “Amnesty Calls on ICC To Fully Probe Boko Haram Conflict 
Atrocities”, available at https://www.voanews.com/africa/amnesty-calls-icc-fully-
probe-boko-haram-conflict-atrocities (accessed 10 January 2021). 
8 V. Comolli, “The Evolution and Impact of Boko Haram in the Lake Chad Basin”, 
available at https://odihpn.org/magazine/the-evolution-and-impact-of-boko-
haram-in-the-lake-chad-basin/ (accessed 10 January 2021). 
9 Ibid. 
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in Niger and Ngouboua village in Chad came under attack, signalling 
the spread of violence beyond Nigeria’s borders; making it clear that 
Niger, Chad, and Cameroon had become part of Boko Haram’s 
fighting ground.10 

Operations by regional forces, notably  from Chad and Nigeria, 
reversed the territorial advances that Boko Haram made from mid-
2014 into early 2015 when the latter took nominal control of large 
swathes of territory in North-eastern Nigeria under a self-described 
Islamic caliphate.11 The group has since reverted to asymmetric 
attacks, largely against soft targets in North-eastern Nigeria and 
Northern Cameroon.12 Despite its loss of territory, Boko Haram 
maintains the ability to move and conduct attacks in an area that 
stretches from Southern Niger’s Diffa region into Northern 
Cameroon.13 The group has also demonstrated its ability to attack the 
Chadian capital, N’djamena, killing scores in multiple bombing 
incidents.14 Notably, there has been a significant increase over the past 
year in the use of suicide bombers, most of them being women and 
children.15 This attempted expansion raises international law questions 
and concerns. Despite the regional operations carried out by regional 
forces, there are still significant traces of Boko Haram in these regions, 
particularly in Nigeria. This raises several questions like: is 
international intervention required? On what basis would the 
international community intervene? Is this an issue that requires the 
assent of the United Nations Security Council for intervention? Has 
the “unwilling and unable” requirement been met by these countries? 
Is this an internal or international armed conflict? 

1.2. Non-State Actor under International Law 

In its Global Terrorism Index of 2015, the Institute for Economics and 
Peace ranked Boko Haram as the deadliest terrorist organization in 

 
10 Ibid. 
11 Supra n 1. 
10 Ibid, at 1. 
13 Ibid.  
12 Ibid. 
15 Ibid. 
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the world.16 The Institute, in its 7th edition in 2019,17 maintains that 
the impact of Boko Haram on the Lake Chad Basin of West Africa has 
remained deadly, although it has been displaced from being the 
deadliest to the 4th deadliest terrorist organization.18 Boko Haram in 
its operations has continued to pose a significant concern to the 
international community. Internal rifts have led Boko Haram to split 
into multiple factions, which now appear relatively distinct.19 The 
largest splinter group is the ISIL-aligned Islamic State West African 
Province (ISWAP), led by Musab al-Barnawi, reported to control 
territory on the shores of Lake Chad and collect taxes in Northeast 
Nigeria.20 The rival to ISWAP is the faction led by Abubakar Shekau.21 
While ISWAP predominantly targets the Nigerian military and 
government agents, the Shekau faction is known for considering 
Muslims that do not follow him as potential targets. This ideological 
difference is thought to have motivated their split.22 

What then is the status of Boko Haram under international law? Since 
Boko Haram is not a state nor a contracting party recognized under 
International Law and the Geneva Conventions, they are classified as 
(NSAs). These are unlawful combatants involved in the continual use 
of force or armed activities which results in the loss of their status as 
civilians under international humanitarian law.23 The International 
Committee of the Red Cross (ICRC) has noted that though NSAs are 
considered combatants, they cannot enjoy the legal privileges that are 
attributed to State combatants.24 This, therefore, affects the status, 
rights and governing law applicable to Boko Haram as an NSA. Though 
the Boko Haram conflict has raised international concerns, it has not 

 
16 Institute for Economics and Peace, “Measuring and Understanding the Impact 
of Terrorism” (2016) Global Terrorism Index, p. 20. 
17 Ibid, at 16.  
18 Ibid. 
19 Supra n 16. 
20 Ibid. 
21 Ibid. 
22 Ibid. 
23 W.A. Qureshi, “Applicability of International Humanitarian Law to Non-State 
Actors” (2019) 17(1) Santa Clara Journal of International Law, p. 8. 
24 Ibid. 
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changed its character. For all purposes, it remains a Non-International 
Armed Conflict (NIAC). 

1.3. Abduction of the Chibok Girls and Retaliation of the 
Nigerian Military  

In April of 2014, the Chibok girls were abducted, and news of the 
abduction spread like wildfire and soon gained international 
momentum. The former President of Nigeria, Goodluck Ebele 
Jonathan, in his speech, declared war against Boko Haram. While 
addressing the horrific incident, he stated: “I am determined to protect 
our democracy, our national unity, and our political stability, by waging 
a total war against terrorism.”25 However, according to Amnesty 
International, the Nigerian military had more than four hours of 
warning about the abduction by Boko Haram but did nothing about 
it.26 

Soon after international and local criticism on its failure to protect its 
citizens, the Nigerian Government employed several measures to 
combat the Boko Haram terrorists. Even this was met with criticism 
as the Nigerian Armed Forces were alleged to have violated human 
rights norms and humanitarian law standards in dealing with the NSAs. 
Amnesty International called on the ICC to investigate the alleged 
atrocities committed in the armed conflict, accusing Nigeria of failing 
to adhere to international human rights standards, and bringing those 
responsible to justice.27 

Every government must prevent harm to its citizens. The Nigerian 
government failed to carry out this obligation to prevent harm and 
protect its citizens, as seen in different provisions of the Bill of Rights. 
The Nigerian security forces knew of the attack on the Chibok girls 

 
25 D. Atkin, “Nigeria’s President Declares ‘Total War’ Against Boko Haram”, 
available at https://www.nbcnews.com/storyline/missing-nigeria-
schoolgirls/nigerias-president-declares-total-war-against-boko-haram-n117871  
(accessed 2 March 2020). 
26 H. Macdonald and B. Omisore, “Nigeria had 4-Hour Warning on School Raid, 
Amnesty International Says”, available at 
https://abcnews.go.com/International/nigeria-hour-warning-school-raid-
amnesty-international/story?id=23652165  (accessed 2 March 2020). 
27 Supra n 7. 
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four hours before it was carried out and failed to protect the girls and 
prevent the attack. This raises the issue of the government’s duty to 
protect its citizens in armed conflict and goes to buttress some of the 
claims of the ICC. 

1.4. Claims of War Crimes against Nigeria’s Military 

The Nigerian government deposited its instrument of ratification to 
the Rome Statute in 2001.28 The ratification placed Nigeria and its 
citizens under the authority of the ICC for investigation and 
prosecution of international criminal offenses from 1 July 2002 
onwards.29 Between 10 November 2005 and 30 September 2012, the 
ICC Office of the Prosecutor received 59 complaints based on 
different Rome Statute Articles, as well as 15 communications from 
government agencies, international non-governmental organizations, 
activists, and academics concerning war crimes, genocide, and crimes 
against humanity in Nigeria.30 

The preliminary examination of the situation in Nigeria was made 
public on 18 November 2010. The same year, the Office of the 
Prosecutor visited Nigeria to carry out a preliminary examination of 
acts of war crimes and crimes against humanity alleged to have been 
committed by members of Boko Haram and the Nigerian army against 
civilians in the wake of the Boko Haram insurgency.31 

The preliminary examination suggested that there was a reasonable 
basis to conclude that crimes against humanity had been committed in 
Nigeria; which included acts of murder, destruction, and ethnic 
cleansing attributed to Boko Haram.32 The Office of the Prosecutor, 
therefore, decided that the preliminary examinations should advance 

 
28 International Criminal Court, “Report On Preliminary Examination Activities” 
(2013), available at https://www.icc-
cpi.int/itemsDocuments/OTP%20Preliminary%20Examinations/OTP%20-
%20Report%20%20Preliminary%20Examination%20Activities%202013.PDF 
(accessed 12 March 2020), p. 46. 
29 Ibid. 
30 O.M. Folami, “Prosecution That Never Began: An Exploration of Acceptance 
of International Criminal Justice in Nigeria” (2017) After Nuremberg. Exploring 
Multiple Dimensions of the Acceptance of International Criminal Justice, p. 4. 
31 Ibid. 
32 Ibid. 
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to the “admissibility stage” to assess whether the national authorities 
were willing or able to prosecute those responsible or whether the 
ICC needs to become active.33 Since the preliminary ICC examination 
of Boko Haram’s involvement in war crimes and the recommendation 
by the Office of the Prosecutor for admissibility by the Nigerian 
Government, prosecution processes have not begun.34 

ICC chief prosecutor Fatma Bensouda opened an investigation that 
showed attacks on civilians, mass arrests and detention of suspects, 
abuse, torture, and summary executions concerning the military.35 
Despite promises made by the Nigerian Government to look into the 
matter of violation, little has been done.36 The prosecutor wrote:  

Eight years since the opening of the preliminary 
examination and faced with the continuing commission 
of crimes under international law and the possibility of 
a never-ending preliminary analysis, it is time for the 
OTP (Office of the Prosecutor) to open a formal 
investigation in Nigeria.37 

Central to Amnesty International’s argument is Nigeria's investigations 
into alleged military atrocities and its prosecution of thousands of 
Boko Haram suspects.38 None of the more than 20 government 
inquiries launched into claims of abuse by troops and civilian militia 
members in the last nine years has led to formal investigations and 
prosecutions, instead, the proceedings appeared to be designed to 
provide a “veneer of accountability” and exonerate senior officers and 
“shield persons concerned from criminal responsibility”.39 

At the same time, there has  been a “minimal” number of prosecutions 
of mid-to-high ranking Boko Haram members for serious crimes such 
as terrorism, murder, or hostage-taking.40 The report said that the 
mass trials of more than 1,000 suspects that began in October 2017 

 
33 Ibid. 
34 Ibid. 
35 Supra n 7. 
36 Ibid. 
37 Ibid. 
38 Ibid.  
39 Ibid. 
40 Ibid. 
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were a “sham” designed to provide “legal cover” for those held in 
prolonged, arbitrary and unlawful detention.41 Prosecutions were 
based on unreliable and untested confessions or guilty pleas, while 
defendants had lack of access to lawyers and trials were rushed 
through. Most of those on trial were acquitted due to lack of evidence 
or walked free because of time already served in custody. The majority 
appeared to be civilians caught up in the conflict.42 

The ICC in its report of 5 December 2019 identified possible crimes 
against the Nigerian Security and Civilian Joint Task Force (CJTF), 
including “killings, torture or ill-treatment of military-aged males 
suspected to be Boko Haram members or supporters in Northeast 
Nigeria”.43 Nigerian officials could also stand trial for “attacks against 
the civilian population and the recruitment and use of children under 
15 years of age to participate in hostilities”, the latter accusation is 
particularly targeted at the CJTF.44 

1.4.1. Non-Distinction of Civilians by Nigerian Armed 
forces and Boko Haram Insurgents 

One compelling issue that has pervaded the armed conflict between 
Nigeria’s Armed Forces and Boko Haram, is the non-observance of 
the principle of distinction by both sides. While it is basic that Boko 
Haram insurgents would target civilians to capture the attention of the 
government, a greater degree of observance of the principles of 
international humanitarian law and human rights law is expected from 
Nigeria’s security forces. Amnesty International, together with other 
human rights bodies alleges that Nigeria’s security forces have violated 
international standards on this point. 

In 2015, Amnesty International, in its written statement to the 28th 
session of the United Nations Human Rights Council, alleged that in 
its response to Boko Haram, the Nigerian Armed Forces, often relying 

 
41 Ibid. 
42 Supra n 8. 
43 A. Abdulaziz, “Nigeria:  ICC Identifies Potential War Crimes by Nigerian 
Security Forces, Boko Haram”, available at 
https://allafrica.com/stories/202001080045.html (accessed 11 February 2020). 
44 Ibid. 
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on assistance from the CJTF, have committed serious human right 
violations.45 The evidence in Amnesty International’s possession 
suggests that Nigeria’s military has also committed crimes under 
international law, which may include war crimes and crimes against 
humanity.46 The organization expressed its concern about the number 
of deaths of suspects in custody. It stated, “more than a thousand 
suspects have died in military detention facilities as a result of 
extrajudicial executions, torture, starvation, disease, suffocation or 
other reasons associated with extremely poor detention 
conditions…”47 

Most of these civilians were citizens, whose only crime could be being 
at the wrong place at the wrong time. As there were hardly efficient 
and speedy court trials, many civilians met their deaths as suspects. 
The military has arrested large numbers of civilians since 2009 without 
reasonable grounds, including using unreliable hidden informants to 
screen entire communities of villages and towns in Borno and Yobe 
states. The military has also arrested relatives of Boko Haram suspects 
in place of the suspect.48 This is a problem for the Nigerian authorities. 
How can security operatives identify insurgents who cannot be 
recognized by uniforms or are distinct in peculiarity, but dress as 
civilians do? How can security operatives properly distinguish civilians 
from insurgents, especially where there is an invisible theatre of war? 
This is one of the pitfalls the Nigeria’s Armed Forces face to this day. 
Maybe speedily charging suspected insurgents to court could help, as 
they would get to tell their story and are tested on the veracity and 
credibility of their testimonies. Then again, how efficient and effective 
are Nigerian courts? The issue of efficiency in speedily adjudicating war 
claims is debatable. 
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2.0. APPLICATION OF INTERNATIONAL 
HUMANITARIAN LAW AND HUMAN RIGHTS 
LAW TO NIGERIA’S CONFLICT WITH BOKO-
HARAM 

In a diagram by Carlson,49 two US military officers were shown holding 
a terrorist by his legs side by side, his head pointing towards the 
ground. The following conversation followed: 

“Have you read him his Miranda rights?” asked one 
officer to the other.  

“As an Enemy Combatant,” said the second officer, 
talking to the terrorist, “You have no right to remain 
silent! 

No right to know the charges against you!! 

No right to a swift trial and no right to an attorney!! 

Do you understand these non-rights? I’ll take your 
muffled groan as a yes.”50 

The above conversation chronicles the controversy of rights available 
to NSAs in armed conflict. This would be determined by the law 
governing armed conflict between States and NSAs, particularly 
terrorists. To properly assess and evaluate the claims of war crimes 
alleged by international bodies against Nigeria’s armed forces and 
Boko Haram insurgents, one needs to examine the law that regulates 
such conflict. 

The question then arises, what law regulates the armed conflict 
between Nigeria and Boko Haram? Does human rights law displace 
international humanitarian law? Can they co-exist? How can both laws 
be interpreted to propel adherence to international standards? 

 

 
49 H. Hannum et al., International Human Rights: Problems Of Law, Policy And 
Practice, 6th ed. (Wolters Kluwer: New York, 2018), p. 263. 
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2.1. Approaches to the Application of Human Rights 
Norms and International Humanitarian Law 

The relationship between international humanitarian law and human 
rights law is the subject of much ongoing legal analysis. Particular 
interest in this topic has arisen in recent years, as the delineation 
between peacetime and war is complicated by changes like 
contemporary armed conflict; including the rise of transnational 
terrorism, the increase of non-international armed conflict and 
conflicts in urban settings, and the greater involvement of NSAs, 
blurring the distinction between combatants and civilians.51 

The controversy on the applicability and scope of international 
humanitarian law and human rights law in war and peacetime is an old 
one. While one school of thought argues international humanitarian 
law applies in times of armed conflict and therefore suspends human 
rights law, a second school of thought asserts that human rights law is 
applicable at all times, war or not. Another school of thought also 
asserts that they are complementary in application. 

It must be noted, as this author believes, that a question on the 
applicability of international humanitarian law does not arise unless 
there is war, and aside from the derogation from provisions in human 
rights instruments, a question of suspension of human rights law does 
not rise. The real controversy is whether human rights law applies 
together with international humanitarian law in times of war. 

2.1.1. Displacement Model 

The Displacement Model provides that whenever there is an armed 
conflict, humanitarian law displaces human rights law.52 Defining the 
zone of armed conflict is thus the first and last step for determining 
the appropriate body of law in the Displacement Model.53 If the 

 
51 S. Mccosker, “Human Righs Law/Armed Conflict – International 
Humanitarian Law and International Human Rights Law” (2014) 4(2) Asian 
Journal of International Law, p. 425. 
52 O.A. Hathaway Et Al., “Which Law Governs During Armed Conflict? The 
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(2012) 96 Minnesota Law Review, p. 1894. 
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conduct occurs within the zone of armed conflict, humanitarian law 
governs exclusively and displaces any human rights law that might 
otherwise apply.54  If the conduct is outside that zone, human rights 
law remains operative. Displacement models may vary in their 
definition of armed conflict, making the field for application of 
humanitarian law larger or smaller, but the basic trade-off remains the 
same.55 The US favours this position. Proponents of the Displacement 
Model rely on an aggressive reading of the International Court of 
Justice’s (ICJ)'s Nuclear Weapons advisory opinion.56 The ICJ wrote: 

In principle, the right not arbitrarily to be deprived of 
one's life [codified in Article 6 of the ICCPR] applies 
also in hostilities. The test of what is an arbitrary 
deprivation of life, however, then falls to be 
determined by the applicable lex specialis, namely, the 
law applicable in armed conflict which is designed to 
regulate the conduct of hostilities. Thus, whether a 
particular loss of life, through the use of a certain 
weapon in warfare, is to be considered an arbitrary 
deprivation of life contrary to Article 6 of the [ICCPR], 
can only be decided by reference to the law applicable 
in armed conflict and not deduced from the terms of 
the [ICCPR] itself.57 

2.1.2. Complementarity Model 

The Complementarity Model provides that both bodies of law are 
applied and interpreted in concert with one another, sometimes called 
the “mutual elaboration” or “coordinated interpretation” approach.58  
The model is grounded on the principle that the two bodies of law are 
engaged in a common mission to protect human life and dignity.59 The 

 
54 Ibid. 
55 Ibid. 
56 Ibid, at 1895. 
57 Supra note 52; International Court of Justice, “Legality of the Threat or Use of 
Nuclear Weapons”, available at https://www.icj-cij.org/en/case/95  (accessed 13 
May 2020). 
58 Supra n 52, at 1897. 
59 Ibid; International Committee of the Red Cross, “Protection through 
Complementarity of the Law”, available at 
https://www.icrc.org/en/doc/resources/documents/statement/5rfgaz.htm  
(accessed 13 May 2020). 
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Complementarity Model assumes that, in any instance where both 
bodies of law apply, the laws can be interpreted in such a way that 
they do not conflict.60 That is, the laws exhibit a “relationship of 
interpretation”.61 Thus, the only operative question is whether there 
is an armed conflict (and whether humanitarian law applies). If so, then 
that law is applied in conjunction with human rights law. If not, then 
only human rights law applies.62 

The Complementarity Model relies on the authority of Article 31(3)(c) 
of the Vienna Convention on the Law of Treaties (VCLT),63 which 
requires treaty parties interpreting their obligations to take into 
account “any relevant rules of international law applicable in the 
relations between the parties.”64 This Model suggests a different 
reading of the ICJ's Nuclear Weapons advisory opinion than that 
offered by advocates of the Displacement Model described above.65 In 
language that immediately precedes that quoted above, the ICJ 
expressly states that the ICCPR applies in hostilities. The protection 
of the ICCPR does not cease in times of war, except by operation of 
Article 4 of the Covenant whereby certain provisions may be 
derogated from in a time of national emergency. Respect for the right 
to life is not, however, such a provision.66 

The ICRC also agrees with this position. In its 27th Annual Round 
Table on Current Problems of International Humanitarian Law, Jakob 
Kellenberger, President of the ICRC, took the position that the bodies 
of law are distinct but complementary.67 This position of the court 
may be problematic. Stating that human rights law will be interpreted 
through international humanitarian law restricts the application of 
human rights law only to that which is permissible under international 
humanitarian law. In other words, human rights law would only apply 

 
60 Supra n 52, at 1898. 
61 Ibid. 
62 Ibid. 
63 United Nations, Vienna Convention on the Law of Treaties, 23 May 
1969, United Nations, Treaty Series, vol. 1155, p. 331, available at 
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64 Supra n 52, at 1899. 
65 Ibid. 
66 Ibid. 
67 International Committee of the Red Cross, supra n 59. 



(2021) UNILAG Law Review Vol. 4 No. 2 

177 

in armed conflict to the extent that international humanitarian law 
allows. 

2.1.3. Conflict Resolution Model 

The Conflict Resolution Model provides that when armed conflict is 
present, human rights law and international humanitarian law are 
applied as they would be under the Complementarity Model unless 
they conflict.68 Under this model, when legal rules (or norms) drawn 
from the two bodies of law have a “relationship of interpretation”; 
one legal rule assists in the interpretation of another. In such cases, it 
is unnecessary to choose between the two applicable legal rules.69 In 
cases where human rights law and international humanitarian law have 
a “relationship of conflict”, it is necessary to look to conflict resolution 
rules to choose between the two.70 

2.2. Democratic Republic of Congo v Uganda71  and Hassan 
v The United Kingdom;72 The Application of Human 
Rights in Armed Conflict A Fallacy? 

In both cases of Democratic Republic of Congo v Uganda and Hassan v 
The United Kingdom, the question arose for the ICJ and the European 
Court of Human Rights respectively to determine whether human 
rights law would be applicable in armed conflict.  The Courts opined 
amongst other things that human rights law would be applicable only 
when interpreted through international humanitarian law. The ICJ in 
the Congo case posits that human rights law will be applicable together 
with international humanitarian law in an armed conflict,73 and the 
European Court of Human Rights also holds the same position in 
Hassan case74. The only question the Courts answered was how 
human rights law will be applied. They suggested the application of 

 
68 Supra n 52, at 1902. 
69 Ibid. 
70 Ibid, at 1903. 
71 ICJ 168 (19 December 2005), available at https://www.icj-
cij.org/en/case/116 (accessed 13 May 2020). 
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2014 (GC). 
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human rights law through international humanitarian law. The seeming 
application of human rights law in armed conflict, through this 
approach, is a fallacy. If human rights law is applied only to the extent 
permitted by international humanitarian law, international 
humanitarian law is what is being applied in essence. 

From the foregoing, it may seem that the controversy between 
international humanitarian law and human rights law is yet to be 
resolved, but that is not the case. Though it continues to be an 
academic debate, the ICRC emphatically states “International 
humanitarian law and international human rights law are two distinct 
but complementary bodies of law.75 They are both concerned with the 
protection of life, health, and dignity of individuals. International 
humanitarian law applies in armed conflict while human rights law 
applies at all times, in peace and war.”76 The Committee further states: 

States have a legal duty to respect and implement both 
International humanitarian law and human rights law. 
Compliance with International humanitarian law 
requires a state to introduce national legislation to 
implement its obligations, to train its military and to 
bring to trial those in grave breach of such law. Human 
rights law also contains provisions requiring a State to 
take legislative and other appropriate measures to 
implement its rules and punish violations.77 

Therefore, International humanitarian law and human rights law are 
applicable in Nigeria’s armed conflict with Boko Haram. Non-
compliance with both laws as has been alleged can lead to sanctions 
against Nigeria and its military personnel. It is however suggested that 
new regulations of International humanitarian law be drafted, which 
would take cognizance of human rights law in its application. This may 
put an end to the academic debate. 

 
75 International Committee Of The Red Cross, “IHL and Human Rights Law”, 
available at https://www.icrc.org/en/doc/war-and-law/ihl-other-legal-regmies/ihl-
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2.3. Does Nigeria have obligations under the Geneva 
Conventions to Boko Haram suspects? 

In this context, it has become pertinent to find out if Nigeria owes 
Boko Haram any obligation to comply with under the Geneva 
Conventions. The Geneva Conventions regulate the relationship 
between contracting parties, and Boko Haram is not a party. On what 
basis then do international bodies bring allegations of violation against 
Boko Haram? Since Boko Haram is not a party to the Geneva 
Conventions and other International humanitarian law supplements or 
additional protocols, Boko Haram cannot be a beneficiary of the 
protection of International humanitarian law. Therefore, every claim 
against the Nigerian military, for the alleged violation of International 
humanitarian law against Boko Haram should fail. Nigeria owes no 
obligation under the Geneva Conventions to Boko Haram. 

Common Article 3 of the 1949 Geneva Conventions78 provides the 
minimum standards through which Contracting Parties can engage in 
armed conflict, not of an international character. Solis posits that the 
humanitarian norms are that the application of Common Article 3 is 
said to extend to international armed conflicts as well; its norms 
subsumed in the humanitarian norms of any armed conflict.79 In 
Prosecutor v Delalic, the Tribunal  held that Common Article 3 may be 
considered as the “minimum yardstick” of rules of international 
humanitarian law applicable to both internal and international 
conflicts.80 If Boko Haram is not a party to this contract and cannot 
make claims under the Conventions, neither should other parties 
make claims on its behalf under the Conventions. Claims may, 
however, be considered under the violation of core principles of 
international humanitarian law against civilians, and a general violation 
of rights of civilians and Boko Haram under human rights law. 

3.0. DEROGATION OF NON-DEROGABLE RIGHTS 
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Human rights institutions are concerned about the derogation from 
the rights of civilians and Boko Haram suspects. These rights are 
guaranteed by human rights instruments, domestic and international, 
signed and ratified by Nigeria, particularly the Constitution of the 
Federal Republic of Nigeria (CFRN) 1999 (as amended) and the 
ICCPR. 

In the ICJ's Nuclear Weapons advisory opinion, the Court observes 
that the protection of the ICCPR does not cease in time of war, except 
by operation of Article 4 of the Covenant whereby certain provisions 
may be derogated from in time of national emergency.81 Respect for 
the right to life, however, is not such a provision. The Court further 
held that the right to not be arbitrarily deprived of one’s life also 
applies in hostilities.82 The test of what is an arbitrary deprivation of 
life, however, falls to be determined by the applicable lex specialis, 
namely, the law applicable in armed conflict, which is designed to 
regulate the conduct of hostilities.83 

Article 4 of the ICCPR provides thus: 

1. In time of public emergency which threatens 
the life of the nation and the existence of which is 
officially proclaimed, the States Parties to the present 
Covenant may take measures derogating from their 
obligations under the present Covenant to the extent 
strictly required by the exigencies of the situation, 
provided that such measures are not inconsistent with 
their other obligations under international law and do 
not involve discrimination solely on the ground of race, 
colour, sex, language, religion or social origin. 

2. No derogation from articles 6, 7, 8 (paragraphs 
I and 2), 11, 15, 16 and 18 may be made under this 
provision.84 

 
81 ICJ Advisory Opinion, supra n 57. 
82 Ibid. 
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In the later opinion of the ICJ,85 the Court confirms that both branches 
of international law, namely international human rights law and 
international humanitarian law would have to be taken into 
consideration.86 On the other hand, Section 33 of the CFRN 199987 
provides: 

Every person has a right to life, and no one shall be 
deprived intentionally of his life, save in execution of 
the sentence of a court in respect of a criminal offence 
of which he has been found guilty in Nigeria.  

2) A person shall not be regarded as having been 
deprived of his life in contravention of this section, if 
he dies as a result of the use, to such extent and in 
such circumstances as are permitted by law, of such 
force as is reasonably necessary –  a) for the defence 
of any person from unlawful violence or for the 
defence of property; b) in order to effect a lawful 
arrest or to prevent the escape of a person lawfully 
detained; or c) for the purpose of suppressing a riot, 
insurrection or mutiny.88 

The focus, therefore, is to examine these claims of unsanctioned 
derogation and violation, in line with these provisions and in 
conjunction with the core principles of international humanitarian law. 

3.1. Extra-Judicial killings of Civilians and Boko Haram 
Suspects 

There have been several claims of extra-judicial killings by the Nigerian 
Armed Forces in response to attacks by Boko Haram. Unfortunately, 
these killings have often involved innocent citizens, violating the core 
principles of international humanitarian law and provisions of the non-
derogable right to life under human rights law. Amnesty International 
reports that hundreds of men have been extra-judicially executed by 
the military while in detention or upon arrest.89 On 14 March 2014, 

 
85 ICJ Advisory Opinion, supra n 57. 
86 Supra n 49, at 250. 
87 Constitution of the Federal Republic of Nigeria, Act No. 24, 5 May 1999, 
available at https://www.refworld.org/docid/44e344fa4.html (22 April 2020). 
88 Ibid. 
89 Supra n 45, at 2. 
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Nigerian soldiers executed more than 640 recaptured detainees in 
Maiduguri, after they were released during a Boko Haram attack on 
Giwa barracks.90 

In August 2014, the Amnesty International published video footage 
showing soldiers and CJTF members cutting the throats of six of these 
recaptured detainees in front of two open mass graves.91 According 
to eyewitness accounts, nine people were killed this way, while eight 
others were shot to death.92 Human Rights Watch confirms that 
during raids into communities, soldiers set fire to houses, shops, and 
cars, randomly arresting men from the neighbourhood, and in some 
cases executing  them in front of their shops or houses.93 These raids 
have become so common in Maiduguri, especially after the Boko 
Haram attacks on the JTF, that parents have advised their sons to flee 
as soon as they hear of an attack.94 As one young man in Maiduguri 
recalled, “My father told us anytime soldiers are shot, the [Joint Task 
Force] will come and attack the community and kill the youth, so we 
should run away and save our lives.”95 

These allegations violate the principles of international humanitarian 
law and human rights law. Killing members of Boko Haram extra-
judicially violates not just international provisions on this matter, but 
also the domestic provisions of the CFRN 1999 (as amended). 
Unfortunately, the civilians in Northeast Nigeria have been caught in 
this crossfire and are subjected to the same treatment meted out to 
members of Boko Haram, with no objective method of distinction. 
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3.1.1. Unlawful Execution: The case of Muhammad 
Yusuf 

Muhammad Yusuf, the leader of Boko Haram up until 2009, was 
captured on 30 July 2009.96 Soldiers took him to Giwa military 
barracks in Maiduguri, Nigeria for interrogation.97 Video footage from 
the interrogation shows him with a bandage on his left arm.98 The 
commander of the military task force in Maiduguri, Col. Ben Ahonatu, 
said he then handed Yusuf over to the police.99 Human Rights Watch 
interviewed a journalist as well as a 24-year-old woman who lived near 
the police headquarters in Maiduguri who both said they witnessed 
the police shooting Yusuf inside the police compound early that 
evening. The 24-year-old woman described what she saw: 

On Thursday [July 30], about 6:30 p.m., I heard that 
they [the police] had brought in Mohammed Yusuf… 
We went inside the compound of the police 
headquarters. There were many people watching. I 
saw him sitting on the ground. He was handcuffed with 
a bandage on his arm. He was saying they should pray 
for him. The MOPOL [anti-riot Police Mobile Force] 
were enraged. They said he killed their leader who is 
a 2IC [second-in-command of the Police Mobile 
Force]. The MOPOL said we must kill him. But the 
commissioner of police [Christopher Dega] said they 
should leave him alive. Then three of the MOPOLs 
started shooting him. They first shot him in the chest 
and stomach, and another came and shot him in the 
back of his head. I was afraid and started running. 
When I came back, he was dead.100 

 
96 I. Mshelizza “Nigerian Security Forces Capture Islamic Sect Leader”, available 
at https://www.reuters.com/article/us-nigeria-sect-idUSTRE56T1N520090730  
(accessed 13 May 2020). 
97 Ibid. 
98 Al Jazeera, “Video shows Nigeria ‘executions’”, available at 
https://www.aljazeera.com/news/2010/2/9/video-shows-nigeria-executions (13 
May 2020); BBC Online, “Sect leader ‘alive when captured’”, available at 
http://news.bbc.co.uk/2/hi/africa/8180475.stm (accessed 13 May 2020). 
99 Supra n 4, at 35. 
100 Ibid. 
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3.2. Violation of Due Process 

Extra-judicial killing is a violation of due process established by 
international and domestic instruments. The CFRN 1999 (as 
amended) provides for the “presumption of innocence” until found 
guilty by a court of law. This means that even where one is caught in 
flagrante delicto, there can be no execution until such person has been 
found guilty by a court of competent jurisdiction and sentenced 
accordingly. The extrajudicial killings engaged in by Nigeria’s armed 
forces are nothing short of the famous “jungle-justice”, a violation of 
human rights protection. This claim can best be pursued under human 
rights law and not international humanitarian law. 

3.2.1. Mass Trials of Boko Haram Suspects and 
Section 36 of the Constitution of the Federal 
Republic of Nigeria 1999 (as amended). 

In October 2017, the biggest mass trial was conducted for Boko 
Haram members in Nigeria. About 1,669 suspects were tried for 
offences under the Terrorism Prevention Amendment Act of 2013.101 
The Nigerian armed forces had arrested thousands of suspected Boko 
Haram members in recent years, and military detention facilities were 
overcrowded.102 Human rights groups say most of those detained, 
including women and children, had been picked up at random and 
without reasonable suspicion.103 Former detainees have described 
malnutrition, mistreatment, and deaths in the facilities. The closed-
door proceedings raised the concerns of human rights groups about 
whether the hearing was fair.104 

The proceedings were very short, with some lasting less than 15 
minutes, raising several fair trials and due process concerns. Most 
charges were couched in ambiguous and vague terms without the 
crucial information Nigerian law requires, like the specific date, place, 

 
101 The Guardian Online, “Dozens Of Boko Haram Members Convicted In Mass 
Secret Trial In Nigeria”, available at 
https://www.theguardian.com/world/2017/oct/14/dozens-of-boko-haram-
members-convicted-in-mass-secret-trial-in-nigeria (accessed 30 March 2020). 
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and details of the alleged offence.105 Other procedural lapses included 
a lack of official interpreters and the use of untrained unofficial 
interpreters; reliance on alleged confessions; charging previously 
discharged defendants again for the same offences; and unclear orders 
for rehabilitation for some defendants whose releases were ordered. 
All had public defenders and some defendants told Human Rights 
Watch that they had not been able to consult with their lawyers until 
the day of trial.106 

The conduct of the Nigerian Government is not just a violation of 
international human rights law but is also in violation of Section 36 of 
the CFRN 1999 (as amended) which provides for a fair trial for any 
person charged with a crime. 

Section 36 provides thus: 

(1) In the determination of his civil rights and 
obligations, including any question or determination by 
or against any government or authority, a person shall 
be entitled to a fair hearing within a reasonable time 
by a court or other tribunal established by law and 
constituted in such manner as to secure its 
independence and impartiality….107 

The section goes on to provide for representation rights; public trial 
within a reasonable time; presumption of innocence until proven 
guilty; right to be informed promptly in the language a suspect 
understands and in detail of the nature of the offence; be given 
adequate time and facilities for the preparation of defense, amongst 
others. It is suggested that the government should make improving 
trial procedures a priority.108 It should also consider creating truth 
commissions or other community reconciliation efforts for those 

 
105 Human Rights Watch, “Nigeria: Flawed Trials Of Boko Haram Suspects”, 
available at https://www.hrw.org/news/2018/09/17/nigeria-flawed-trials-boko-
haram-suspects  (accessed  30 March 2020). 
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accused of lesser, non-violent, crimes so that the justice system can 
focus first on those accused of the worst crimes.109 

Another concern of international bodies is the involvement of 
innocent civilians in this disarray. Lots of civilians are detained for years 
on unproven suspicions of their involvement with Boko Haram, 
subjected to hideous conditions, and released years after (for those 
lucky enough to survive detention) without apologies. 

a. Detention and Torture of Boko-Haram Suspects 

Administrative detention or preventive detention has long been 
recognized as an aspect of armed conflict.110 Solis defines this security 
detention as “the deprivation of liberty, without criminal charges, of a 
protected person, ordered by the executive branch, for security 
reasons in international or non-international armed conflicts, or other 
situations of violence”.111 He further states, “although the Geneva 
Conventions address the treatment and trials of detainees in non-
international armed conflict, the Conventions do not explicitly 
authorize detention as they do for wars between States. The drafters 
expected that the power to detain, in such conflicts would be covered 
by domestic law.”112 

Indeed, the CFRN 1999 (as amended) makes adequate provision for 
this. It states in section 35 that every person shall be entitled to his 
liberty and no person shall be deprived of such liberty, save as 
provided by the Constitution.113 The section goes on to provide that 
a person detained shall be brought before a court of competent 
jurisdiction within a reasonable time. The Constitution goes on to 
specify what is meant by a reasonable time as shall be seen below. 

International bodies assert that the Nigerian government has violated 
human rights law by engaging in the unlawful and prolonged detention 
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of Boko Haram suspects. In Al Nashiri v Poland,114 it was held that the 
detention of terrorist suspects in secret facilities amounted to a 
violation of Article 5 of the European Convention on Human Rights, 
which provides against unlawful detention. 

There have also been allegations of torture against Nigerian armed 
personnel. It is agreed by international bodies that subjecting terrorist 
suspects to inhumane, degrading treatment and torture is illegal and a 
violation of both international humanitarian law and human rights law. 
The controversy, however, arises as to what exactly can be regarded 
as torture, and inhumane and degrading treatment. Many of Boko 
Haram suspects are being subjected to ridiculous conditions that any 
right-thinking being should find repulsive and enraging.115 Human 
Rights Watch gave accounts of several detainees interviewed. One 
stated that while he was being interrogated by security agents in an 
office at the barracks, he saw soldiers at another table torture a 
detainee by pulling on his genitals with a pair of pliers.116 He also 
described seeing soldiers try to “peel the skin” off a detainee with a 
razor and kill another detainee while he was suspended from a tree at 
the barracks. “His legs were suspended – bent and tied. They [the 
soldiers] hit him with a gun and he died. I saw him on the ground and 
his body was lifeless. They then threw his body into the back of a 
pickup [truck].”117 

i. Arising Criminal Law Issues 

It is common practice that domestic laws regulate criminal conduct 
and trials, and the CFRN 1999 (as amended) has also made adequate 
provision for criminal law issues that arise in the Boko Haram conflict. 
Section 36(5) of the CFRN 1999 (as amended) provides: 

Every person who is charged with a criminal offense 
shall be presumed to be innocent until he is proved 
guilty; Provided that nothing in this section shall 
invalidate any law by reason only that the law imposes 
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upon any such person the burden of proving particular 
facts”.118 

Sub-Section 6 further provides: 

Every person who is charged with a criminal offence 
shall be entitled to – (a) be informed promptly in the 
language that he understands and in detail of the nature 
of the offence; (b) be given adequate time and facilities 
for the preparation of his defence; (c) defend himself 
in person or by legal practitioners of his own choice; 
(d) examine, in person or by his legal practitioners, the 
witnesses called by the prosecution before any court 
or tribunal and obtain the attendance and carry out the 
examination of witnesses to testify on his behalf before 
the court or tribunal on the same conditions as those 
applying to the witnesses called by the prosecution; 
and (e) have, without payment, the assistance of an 
interpreter if he cannot understand the language used 
at the trial of the offence.119 

The foregoing shows that the Nigerian operatives have violated the 
constitutional provisions that regulate criminal trials, suspects, and 
how they should be handled. It is suggested that an open 
reinforcement by the Government in support of these provisions 
should be made as a means of deterrence. An open declaration or 
warning issued to security operatives may go a long way in emphasizing 
what the constitution already stipulates. 

3.2.2. Chapter 4 of the Nigerian Constitution 1999 (as 
amended) and the ICCPR 

The actions of Nigeria’s Armed Forces that are alleged to have 
violated human rights law also violates the domestic law and the 
fundamental human rights provisions as provided for in Chapter 4 of 
the CFRN 1999 (as amended). Just as the ICCPR provides for the right 
to life and protection from arbitrary deprivation; prohibition of 
torture, inhuman and degrading treatment; prohibition of slavery and 
servitude; holding a person guilty on account of a retrogressive law; 
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freedom of conscience, thought and religion in Articles 6, 7, 8(1)(2), 
15, and 18 of the ICCPR, the CFRN 1999 (as amended) makes similar 
provisions. Sections 33, 34, 35, 36, and 38 of the CFRN 1999 (as 
amended) make comparable provisions. Section 34 for instance 
provides: 

1. Every individual is entitled to respect for the 
dignity of his person, and accordingly - (a) no 
person shall be subject to torture or inhuman or 
degrading treatment; (b) no person shall be held in 
slavery or servitude, and (c) no person shall be 
required to perform forced or compulsory 
labour.120 

The Nigerian government has a responsibility to protect its citizens 
from violence, and also to respect its laws and international human 
rights law related to the use of force by its security forces, treatment 
of detainees, the prohibition of torture, and the obligation to hold 
speedy and open trials. These rights are guaranteed by various 
international treaties, including the ICCPR and the African Charter on 
Human and Peoples’ Rights, which Nigeria has ratified. 

4.0. RESPONSIBILITY AND ACCOUNTABILITY TO 
INTERNATIONAL STANDARDS 

Should superior officers of security forces be held responsible for the 
acts of their subordinates? Are security personnel solely responsible 
for actions or inactions in obedience to an unlawful order given by his 
superior? In the Muhammad Yusuf case, Col. Ahanotu stated that he 
handed the suspect to the Chief of Police to detain for questioning.121 
A few moments after, the suspect was reported dead. Who should be 
held accountable, and by what means? Solis states that commanders 
are liable for the unlawful battlefield acts of which they know or should 
know of their subordinates. The liability is not that of an aider or 
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abettor. Instead, it is grounded in his negligence in acting or not acting 
in regard to the subordinate’s criminal acts.122 

Responsibility increases when soldiers believe that they have personal 
control over their mission performance, performing out of the desire 
to do well instead of just following orders.123 There have been many 
studies that have suggested that when a soldier feels that they have 
personal control over work performance, the result is that the soldier 
has a better task performance, better problem solving, a higher 
persistence in accomplishing the task, more positive emotions, and 
even better psychological and physical health. Responsibility and 
accountability are two of the main factors in being a successful 
soldier.124 

While the above position is admirable, it is not always the case. In the 
armed conflict between Nigeria and Boko Haram, responsibilities 
apportioned to soldiers have suffered abuse in several circumstances. 
It may be difficult to point to any soldier or commander who has 
successfully been held accountable for abuse of the duties and 
obligation placed on the military by either domestic or international 
regulations. 

The Nigerian Terrorism Prevention Act125 permits the violation of the 
country’s grundnorm, the CFRN 1999. Despite the provision of the 
CFRN 1999 (as amended) that “if any other law is inconsistent with 
the provisions of this Constitution, this Constitution shall prevail, and 
that other law shall, to the extent of the inconsistency, be void”.126 
The enactment of the principal Terrorism Act in 2011(as amended in 
2013), generated concerns from human rights circles because some 
aspects of the Act were seen as constituting serious threats to some 
of the fundamental rights guaranteed in Chapter 4 of the CFRN 1999 

 
122 Supra n 79, at 441. 
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(as amended).127 For instance, the Act gave broad and sweeping 
powers to security and intelligence officers, without any judicial 
oversight.128 

An example is section 25 (a-e) of the Act129 which empowers the 
National Security Adviser or Inspector General of Police to enter and 
search any place, persons, or vehicle “without a warrant”, if the officer 
has reason to suspect that an offence is being committed. The officer 
may also search, detain, and arrest any person if he has a reasonable 
suspicion that the person has committed or is about to commit an 
offence under the Act.130 Section 26 of the Act empowers the 
Attorney General of the Federation, the National Security Adviser or 
the Inspector General of Police “for the purposes of the prevention 
or detection of offences or the prosecution of offenders give such 
direction as appear necessary to any communication service providers 
in intelligence gathering”.131 

Although the Terrorism (Prevention) Amendment Act132 amended 
some provisions, it still enables security operatives to violate the 
fundamental rights of suspects by restricting their liberties amongst 
others. While it is clear that the Act violates the Constitution and 
international standards for the protection of human rights in armed 
conflict, security operatives will rely on its provisions to justify the 
abuse of their duties and obligations. 

4.1. Common Article 3: Conduct and Obligations 

Common Article 3 of the Geneva Conventions places obligations on 
contracting states to observe, as a minimum, the protection it 
provides, particularly for civilians caught up in armed conflict. The 
rules of warfare are said to be applicable without giving recognition to 
rebel forces. Common Article 3, therefore, provides some minimum 
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protections for victims of internal armed conflicts while avoiding any 
recognition of the rebel forces or any rebel entitlement to the 
prisoner of war status.133 The Article provides: 

In the case of armed conflict not of an international 
character occurring in the territory of one of the High 
Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following 
provisions: 

(1) Persons taking no active part in the hostilities, 
including members of armed forces who have laid 
down their arms and those placed “hors de combat” by 
sickness, wounds, detention, or any other cause, shall 
in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion 
or faith, sex, birth or wealth, or any other similar 
criteria. To this end, the following acts are and shall 
remain prohibited at any time and in any place 
whatsoever with respect to the above mentioned 
persons: (a) violence to life and person, in particular 
murder of all kinds, mutilation, cruel treatment and 
torture; (b) taking of hostages; (c) outrages upon 
personal dignity, in particular humiliating and degrading 
treatment; (d) the passing of sentences and the 
carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as 
indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and 
cared for. An impartial humanitarian body, such as the 
International Committee of the Red Cross, may offer 
its services to the Parties to the conflict. The Parties 
to the conflict should further endeavour to bring into 
force, by means of special agreements, all or part of 
the other provisions of the present Convention. The 
application of the preceding provisions shall not affect 
the legal status of the Parties to the conflict.134 
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One claim of international bodies against the Nigerian government is 
the violation of sub-Article 1 and 2 of Common Article 3. Civilians 
have often been subjected to inhumane and degrading treatments, 
treated as if they were Boko Haram members without proper 
distinction in violation of the principles of International Humanitarian 
Law. 

4.1.1. Does Common Article 3 Apply to Boko 
Haram? 

Common Article 3 was made to apply to civilians and protect them.135 
A question, however, arises as to whether Boko Haram suspects can 
lay claims to the provisions of the Article. However, Article 3 cannot 
apply to Boko Haram suspects for the following reasons: first, the 
Article contemplates that its provisions will apply to “High 
Contracting Parties” and obligates each Party to comply with the 
minimum protection requirements of civilians. A Party is a State that 
has signed and ratified the Convention.136 Secondly, the purpose of the 
Article was not to give recognition to rebel forces but to protect 
citizens.137 This position, however, is a double-edged sword. If Boko 
Haram cannot make claims under the Article, they also, cannot be 
bound by it. Because of the nature of terrorist organizations like Boko 
Haram, it is almost impossible that they would observe rules of 
engagement in armed conflict. 

4.2. Role of International Bodies in Ensuring 
Accountability by Parties 

The role of international bodies in ensuring compliance with 
international standards in armed conflict cannot be over-emphasized. 
More often than not, domestic law and its application may not be 
sufficient to remedy violations. This may be due to interference by the 
domestic government, the inefficiency of domestic courts, or the 
inability of the government to prosecute offenders who may have left 
the jurisdiction of the State. International enforcement bodies and 
groups have been relevant in these instances, either in enforcing and 
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remedying violations of international law or reminding State parties of 
their obligations and required conduct according to international 
standards. In the Boko Haram conflict, numerous groups and 
international organizations have continued to clamour for 
accountability of parties. Some of which include:  

4.2.1. International Criminal Court 

As stated above, the Nigerian government deposited its instrument of 
ratification to the Rome Statute which established the ICC in 2001.138 
The ICC, therefore, has jurisdiction over Rome Statute crimes 
committed on the territory of Nigeria or by its nationals from 1 July 
2002 onwards.139 

In 2015, the Office of the Prosecutor updated its subject-matter 
assessment in light of an increased number of allegations against Boko 
Haram. Based on the information available, the Office of the 
Prosecutor found a reasonable basis to believe that between 1 January 
2013 and 31 March 2015, Boko Haram had committed crimes under 
the Rome Statute.140 Specifically, the Office of the Prosecutor found a 
reasonable basis to believe that the Nigeria Security Forces (NSF) 
committed the war crimes of murder, torture, cruel treatment 
according to article 8(2)(c)(i); outrages upon personal dignity under 
Article 8(2)(c)(ii); and intentionally directing attacks against the civilian 
population or individual civilians under article 8(2)(e)(i) of the 
Statute.141 

The ICC has and still plays a relevant role in investigating alleged war 
crimes against Nigeria’s armed forces and Boko Haram. This has to an 
extent made Nigeria conscious and accountable to international 
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bodies. The government, however, continues to delay in prosecuting 
armed personnel who have violated international humanitarian law 
and human rights law in the Boko Haram conflict. As the ICC 
observes: 

Since 2017, the Nigerian authorities appear to have 
taken concrete steps toward fulfilling their primary 
responsibility to investigate and prosecute ICC crimes. 
While there seems to be a tangible prospect of further 
proceedings against members of Boko Haram, 
including high-level commanders, at this stage the same 
cannot be said of the NSF, in particular since the 
Nigerian authorities tend to deny any allegation against 
the latter.142 

4.2.2. Amnesty International 

Amnesty International has been one active human rights organization 
that has continually demanded compliance with international human 
rights standards in times of war. The organization has been relentless 
in voicing its displeasure and contempt for the alleged violations of 
human rights in the Boko Haram conflict. Severally, the organization 
has called on the ICC to investigate the alleged crimes, not just against 
Boko Haram, but also against Nigeria’s Armed Forces; stating that 
parties must be responsible and accountable for their actions. On 31 
March 2014, the organization reported an increase in attacks by Boko 
Haram and uncontrolled reprisals by Nigeria’s security forces which 
have seen the death toll in Northeast Nigeria rise to at least 1,500 
people, more than half of whom are civilians.143 Netsanet Belay, 
Research and Advocacy Director for Africa at Amnesty International 
stated that: 

The escalation of violence in north-eastern Nigeria in 
2014 has developed into a situation of non-

 
142 Ibid, at 62, para. 249. (As at the time of writing this paper, the ICC is yet to 
release a 2019 report on its website). 
143 Amnesty International, “Nigeria: War Crimes And Crimes Against 
Humanity as Violence Escalates In North-East”, available at 
https://www.amnesty.org/en/latest/news/2014/03/nigeria-war-crimes-and-
crimes-against-humanity-violence-escalates-north-east/ (accessed 13 May 
2020). 
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international armed conflict in which all parties are 
violating international humanitarian law. We urge the 
international community to ensure prompt, 
independent investigations into acts that may 
constitute war crimes and crimes against humanity. 
More than 1,500 deaths in three months indicate an 
alarming deterioration in the situation. The 
international community cannot continue to look the 
other way in the face of extrajudicial executions, 
attacks on civilians and other crimes under 
international law being committed on a mass scale. 
Civilians are paying a heavy price as the cycle of 
violations and reprisals gather momentum.144 

On 14 February 2020, Amnesty International, based on interviews 
with affected villagers in Borno State and satellite data analysis, 
reported that  the Nigerian military had  burned and forcibly displaced 
entire villages in response to a recent escalation in attacks by the 
armed group, Boko Haram.145 The military also arbitrarily detained six 
men from the displaced villages, continuing a pattern of violations, 
which Amnesty International has documented throughout the 
country’s decade-long armed conflict in the Northeast. The men were 
held incommunicado for almost a month and subjected to ill-
treatment, before their release on 30 January 2020.146 Director of 
Amnesty International Nigeria, Osai Ojigho stated:  

These brazen acts of razing entire villages, deliberately 
destroying civilian homes and forcibly displacing their 
inhabitants with no imperative military grounds, should 
be investigated as possible war crimes.147 

4.2.3. Human Rights Watch 

Human Rights Watch, as part of its function, has continued to 
investigate and release reports of violations of the rights of Boko 

 
144 Ibid. 
145 Amnesty International, “Nigeria: Military Razes Villages as Boko Haram 
Attacks Escalate”, available at 
https://www.amnesty.org/en/latest/news/2020/02/nigeria-military-razes-
villages-as-boko-haram-attacks-escalate/ (accessed 13 May 2020). 
146 Ibid. 
147 Ibid. 
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Haram suspects. This is one of the ways the organization holds the 
Nigerian government accountable and responsible for the actions of 
its security forces. Most recently, on 10 September 2019, Human 
Rights Watch, from its investigations, reported that “the Nigerian 
military has arbitrarily detained thousands of children in degrading and 
inhumane conditions for suspected involvement with the armed 
Islamist group Boko Haram.”148 

The report149 documents how Nigerian authorities are detaining 
children, often based on little or no evidence. Children described 
beatings, overwhelming heat, frequent hunger, and being packed tightly 
in their cells with hundreds of other detainees “like razor blades in a 
pack”, as one former detainee said.150 Nigerian authorities have 
released at least 2,200 children from detention, nearly all without 
charge. Human Rights Watch does not know the number of children 
who may be currently detained.151 

Most of the children said Nigerian military or community self-defence 
groups like the CJTF arrested them after they fled Boko Haram attacks 
on their village.152 Several said they were seeking refuge with their 
families or other villagers and that security forces singled them and 
other adolescent boys out for arrest, apparently because they were 
perceived as fighting age.153 A few of the children interviewed said they 
had been abducted by Boko Haram or forced to “marry” a Boko 
Haram member, but the majority denied any involvement with the 
group.154 

Most suspects, including women and children, are often detained 
without proper investigation by security officials or any concrete 

 
148  Human Rights Watch, “Nigeria: Military Holding Children As Boko Haram 
Suspects”, available at https://www.hrw.org/news/2019/09/10/nigeria-military-
holding-children-boko-haram-suspects (accessed 13 May 2020). 
149  Human Rights Watch, “They Didn’t Know if I was Alive or Dead”, available 
at https://www.hrw.org/report/2019/09/10/they-didnt-know-if-i-was-alive-or-
dead/military-detention-children-suspected-boko (accessed 13 May 2020). 
150 Supra n 148. 
151 Ibid. 
152 Supra n 149, at 2. 
153 Ibid. 
154 Ibid. 
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reasons. This is unacceptable under international human rights 
standards. Aside from international law, the CFRN 1999 provides that 
every suspect is deemed innocent until proven guilty. To be subjected 
to such punishment and cruelty without trial, as most Boko Haram 
suspects have, is despicable and a violation of universal standards. 
Furthermore, considering that some of these suspects are found 
innocent and released, it speaks of double victimization and brutality 
by both Boko Haram and the Nigerian Security forces as two sides of 
the same coin. 

Human Rights Watch, in conjunction with other international bodies 
mentioned above, investigates and reports these abuses, and that is 
one way of making the Nigerian government responsible and 
accountable to these abuses. But more needs to be done. Despite the 
investigations and reports of these bodies, violations and abuses have 
not stopped. On 9 July 2019, Human Rights Watch sent the Nigerian 
Chief of Army staff a letter outlining its preliminary findings and 
requesting information regarding suspects detained for alleged 
association with Boko Haram.155 There has been no reply at the time 
of this writing. 

Is there a better mode of accountability and enforcement of 
international, regional, and domestic human rights standards? What 
recommendations could one proffer? And what conclusion is there? 

5.0. CONCLUSION AND RECOMMENDATION 

The purport of this writing is not to give credence to the activities of 
Boko Haram. Their activities are condemned in totality and it is 
recommended that they lay down their weapons, and answer for the 
crimes committed as provided by law. However, the Nigerian 
government is to be held to a higher standard than those of the 
insurgents. As a legitimate government and a contracting party to 
several international conventions, inclusive of the Geneva 
Conventions and ICCPR, its actions in all armed conflict are expected 
to comply with international humanitarian standards and adhere to the 
provisions of international human rights law. 

 
155 Ibid, at 6. 
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While Boko Haram may not care about killing numerous civilians, the 
government should. It must protect civilians in times of such conflict. 
The core principles of distinction, military necessity, and 
proportionality should be observed to curb the suffering civilians. The 
Nigerian government have constantly violated these principles. This is 
exemplified by the recent bombing in Borno, Nigeria. 

On 13 April 2020, 17 people were said to have been killed when a 
fighter jet belonging to the Nigerian Air Force fired a bomb on 
Sakotoku village in the Damboa local government area of Borno 
state.156 Residents disclosed that those killed included women and 
children who were said to be playing under mango trees.157 The Air 
Force source said it was informed that Boko Haram insurgents were 
gathering around the village on Thursday afternoon.158 The supposed 
target, according to a source, was an area in Korongilum, a 
neighbouring village, 12 kilometres away from where suspected Boko 
Haram insurgents had gathered earlier.159 One of the sources stated  

“Seventeen people were killed, mostly women and 
their children playing under mango trees. Many were 
also injured and have been taken to the 25 Task Force 
Brigade, part of an Army super camp in Damboa local 
government, Southwest of Maiduguri”.160  

Given these numerous allegations of violations and claims, the 
following steps are recommended: 

5.1. Domestic Enforcement 

Domestic enforcement and punishment of persons of the Nigerian 
military and Boko Haram members who violate domestic and 
international regulations on armed conflict will reduce the number of 
violations and abuse that has pervaded the Nigerian civilization. 

 
156 Premium News Nigeria (Online), “How Nigeria Air-Force Accidentally 
Bomb Borno Village”, available 
https://premiumnewsnigeria.com/2020/04/14/how-nigeria-air-force-
accidentally-bomb-borno-village/ (accessed 14 April 2020). 
157 Ibid. 
158 Ibid. 
159 Ibid. 
160 Ibid. 
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Constantly, violators of international standards escape the hands of 
the law. They are not prosecuted by domestic courts or court 
marshalled. When they are at all, the procedures are non-effective, 
and they are often let go on the ground of technicalities. This was seen 
in the case of the officers who were accused of unlawfully executing 
Muhammed Yusuf. 

Daily Watch’s investigations have it that the five police officers who 
were said to have extra-judicially killed Mohammed Yusuf were fully 
reinstated into the Police Force after their shocking discharge by a 
Nigerian Court for a funny kind of Prosecution by the Nigerian Police 
with evidence tailored towards their acquittal.161 The five who got  
discharged for lack of evidence by the Prosecution shows how the 
Nigerian Police itself seem to have made a mockery of the whole 
prosecution process if people who were seen in pictures dragging and 
shooting a suspect can now be openly discharged for lack of the same 
evidence because the Prosecution team refuses to tender relevant 
pictures and evidence to support the prosecution of the criminals.162 

Amnesty International has also advised that Nigeria initiates 
independent, impartial, and thorough investigations into allegations of 
crimes under international law, including crimes against humanity and 
war crimes, committed by members of Boko Haram and the Nigerian 
military.163 When sufficiently admissible evidence is gathered, alleged 
perpetrators should be prosecuted in fair trials, without recourse to 
the death penalty.164 Take immediate and effective measures to 
guarantee the safety, security, and protection of civilians and their 
property; increase efforts to secure the lives and integrity of the 
civilians per its regional and international human rights obligations;165 
ensure that its security forces and members of the “Civilian Joint Task 
Force” adhere strictly to their obligations under international human 
rights law and international humanitarian law; and, in particular, ensure 

 
161 Daily Watch, “Killers of Mohammed Yusuf Back In Nigeria Police Force”, 
available at https://dailywatchng.org/killers-mohammed-yusuf-back-nigeria-
police-force/  (accessed 14 April 2020). 
162 Ibid. 
163 Supra n 45, at 4. 
164 Ibid. 
165 Ibid. 
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that detainees are protected from extra-judicial executions, torture, 
and other ill-treatment and are treated humanely at all times.166 

5.2. Regional Enforcement 

Regional enforcement of international humanitarian law and human 
rights standards became necessary in this context when Boko Haram 
began to spread through the Lake Chad Basin and the coalition of 
security forces was formed between the States. All African States 
committing to the Multi-National Joint Task Force (MNJTF) and taking 
a stand as a body would ultimately lead to an effective defeat of the 
Boko Haram insurgency group. Also, Security personnel who violate 
international humanitarian and human rights standards should be tried.  

With the anticipated emergence of the Malabo Protocol, the African 
Court of Justice and Human Rights would have jurisdiction to try 
allegations of war crimes and crimes against humanity among others.167 
This would foster a new level of responsibility and accountability to 
which African Security forces, Nigeria inclusive, are held.168 The 
Protocol and its annexed Statute were adopted in 2014 and ensue 
from multiple instruments adopted at different stages.169 In particular, 
they should be read in conjunction with the Protocol to the African 
Charter on Human and Peoples’ Rights on the Establishment of the 
African Court on Human and Peoples’ Rights (1998), the Protocol of 
the Court of Justice of the African Union (2003) and the Protocol on 
the Statute of the African Court of Justice and Human Rights (2008) 
replacing the former.170 

 

 

 
166 Ibid.  
167  Malabo Protocol on Amendments to the Protocol on the Statute of the 
African Court of Justice and Human Rights (Malabo Protocol), available at 
http://www.nuhanovicfoundation.org/en/legal-instruments-africa/malabo-
protocol-on-amendments-to-the-protocol-on-the-statute-of-the-african-court-
of-justice-and-human-rights-malabo-protocol/ (accessed 14 April 2020). 
168 Ibid. 
169 Ibid. 
170 Ibid. 
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5.2.1. Other Enforcement Models 

Other enforcement models which may be available to the international 
and regional communities include:  

a. Economic Sanction 

Economic Sanction could be a means of ensuring that States, Nigeria 
in this context, adhere to the principles of international humanitarian 
law and human rights principles. When in violation, other States may 
refuse to engage the accused country in trade and commerce. Being 
that a substantial revenue of the Nigerian government depends on its 
sale of crude oil to other States, a refusal to trade with the 
government until it ensures it complies with international guidance or 
punishes violators may be effective in guaranteeing that it observes the 
principles provided by international law, and indeed, its domestic laws 
too. 

b. Proper Documentation and Border Control 

Boko Haram has begun to spread all around the Lake Chad Basin. 
Benin Republic, Chad, Niger, Cameroon, and Nigeria have all been 
severely affected by this spread. This may be due to geographical 
contiguity. One problem that most African countries continue to face 
even to this day is the proper documentation of citizens and 
immigrants. The writer believes that if proper documentation and 
strict border control are combined effectively in the armed conflict 
against the Boko Haram, they would be much easier to track down. In 
extension, it will reduce violations of core principles of international 
humanitarian law such as distinction and military personality. If Nigeria 
can properly identify the unlawful combatants, its citizens and other 
civilians will be spared from a lot of horrific experiences as has been 
reported by human rights watchdogs like Amnesty International and 
Human Rights Watch; especially the residents of Borno and Maiduguri. 

c. Exploring Mandatory Education 

One arguable reason why the Boko Haram menace has continued is 
due to a lack of education on both sides. Some security operatives are 
neither properly trained nor are they exposed to the pressure and the 
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anxiety that comes with the job. From the several investigations of 
human rights bodies, it has been shown that some members of the 
Nigerian security forces have often taken out their frustrations on 
civilians when riled up by Boko Haram. Some of these officers may not 
even be aware of the provisions of domestic law, talk more of 
international law. A mandatory requirement for all security personnel 
to be educated to a minimum requirement at least may help Nigeria 
in curbing some of these. 

On the other hand, most children in the Northeast region of Nigeria 
are uneducated and are often exploited by the ideas that Boko Haram 
is a revolutionary group fighting for their wellbeing. The government 
of Nigeria should consider mandatory education and rehabilitation for 
some of these youths caught in the crossfire in the armed conflict 
against the Boko Haram. 

d. Proper Training on Rules of Engagement 

Solis states that Rules of Engagement are the primary means of 
regulating the use of force in armed conflict, and situations short of 
armed conflict.171 They are designed to provide boundaries and 
guidance on the use of force that are neither tactical control measures 
nor substitutes for the exercise of the commander’s military 
judgment.172 The Nigerian military needs to be properly trained to 
understand the rules of engagement when they are to deploy force in 
armed conflict. A proper understanding of this would curb or reduce 
violations of international humanitarian law and human rights law. 

Conclusively, the Nigerian government has to adhere to a higher 
standard of compliance and not stoop to play in the mud as Boko 
Haram would. No one expects terrorists to comply with international 
principles and the laws regulating armed conflict. If they did, they 
would not be terrorists. To sum it up, it is in times of crisis and 
upheaval that principles and values must remain intact. A legitimate 
government cannot continue to condone the excesses of its security 

 
171 Supra n 79, at 479. 
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operatives, in the guise that the people whose rights are violated are 
Boko Haram suspects or have no right. 
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COMBATTING THE THREAT OF PIRACY IN THE 
NIGERIAN MARITIME INDUSTRY: THE PITH AND 
POTENTIALS OF THE SUPPRESSION OF PIRACY AND 
OTHER MARITIME OFFENCES ACT 20191 

By Omeiza Alao* 
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Maritime Offences Act 

1.0. INTRODUCTION 

The Ocean's contribution to the economy of various nations is 
immense, with its contribution measured to be worth at least $2.5 
trillion per year.2 The world's ocean constitutes the primary 
transportation system for international trade as more than 90 percent 
of the world's trade is done by sea.3 With established importance and 
a significant number of economic resources passing the seas every day, 
the ocean presents viability for both legitimate and illegitimate 
businesses. This position is particularly interesting because 
international waters as “No Man's Land” lacks both the control and 
security needed to protect legitimate interests. Unsurprisingly, West 
Africa lost $2.3 billion to Maritime Crimes in the Gulf of Guinea 
between 2017 and 2019.4 The trouble of Piracy within the Gulf of 

 
1 Hereafter referred to as “SPOMO Act” 
* Omeiza Alao is currently a student at the Nigerian Law School Lagos, and a 
graduate from the University of Lagos, Nigeria. He can be contacted via email: 
llordomeiza@gmail.com.  
2 World Wildlife Forum (WWF), “Living Blue Planet” (2015), available at 
https://assets.wwf.org.uk/downloads/living_blue_planet_report_2015.pdf 
(accessed 31 July 2020). 
3 Go to Sea!, a Campaign to attract entrants to the Shipping Industry (November 
2008) by the International Maritime Organization (IMO), in association with the 
International Labour Organization (ILO), BIMCO, International Chamber of 
Shipping/International Shipping Federation (ICS/ISF), International Association of 
Dry Cargo Shipowners (INTERCARGO), International Association of 
Independent Tanker Owners (INTERTANKO), and International Transport 
Workers’ Federation (ITF).  Available at 
http://www.imo.org/OurWork/HumanElement/GoToSea/Documents/Gotosea!
campaigndocument.pdf (accessed 31 July 2020). 
4 United Nations Office on Drugs and Crime (UNODC), “West Africa loses $2.3 
billion to Maritime Crime in  Three  Years as Nigeria, UNODC Rally Multi-
National Efforts to Thwart Piracy in the Gulf of Guinea”, available at 
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Guinea is a threat to maritime security and the general growth of 
nations within the region. Accordingly, the region witnessed six 
hijackings of maritime ships in 2018. Of the 18 vessels fired on 
worldwide, the Gulf of Guinea saw 13 of the attacks, and the region 
witnessed 130 of the 141 hostages taken globally.5 Nigerian waters 
have not fared better either, as in the last three months of 2018, 
Nigerian territorial waters recorded 41 kidnapping incidents and 31 
piracy incidents.6  

While there exist multifarious reasons for the persistence of piracy, 
one of its major facilitators is the lack of adequate legal framework for 
the prosecution of piracy and related offences in Nigeria. Navy Captain 
Yahuza Badamosi, The Head, Maritime Guard Command of the 
Nigerian Maritime Administration and Safety Agency (NIMASA), 
supports this position. He believes that the delay in the passage of the 
Piracy Bill and the country's slow judicial process are significant 
reasons for the persistence of piracy on Nigerian waters.7 In light of 
the existing and persisting threat of piracy on  Nigerian Maritime 
industry, President Mohammed Buhari signed the Suppression of 
Piracy and other Maritime Offences (SPOMO) Act on 24 June 2019,8 
making Nigeria the first nation in West and Central Africa to have a 
standalone anti-piracy law with the aim of preventing and suppressing 
piracy, armed robbery, and other unlawful acts against a ship, aircraft, 
and any other maritime craft.9 This article shall proceed on an analysis 
of the new legislation and test the temerity of the law against the 
backdrop of the rampant piracy issues facing the country. 

 

 
https://www.unodc.org/nigeria/en/press/west-africa-loses-2-3-billion-to-
maritime-crime-in-three-years-as-nigeria--unodc-rally-multi-national-efforts-to-
thwart-piracy-in-the-gulf-of-guinea.html (accessed 31 July 2020). 
5 Ibid. 
6 Ibid. 
7 Hellenic Shipping News Worldwide, “Why Piracy Persists in Nigeria’s Maritime 
Sector ― Navy”, available at https://www.hellenicshippingnews.com/why-piracy-
persists-in-nigerias-maritime-sector-%E2%80%95-navy/ (accessed 31 July 2020). 
8 Punch Newspaper Online, “Buhari Signs Anti-Piracy Bill into Law”, available at 
https://punchng.com/buhari-signs-anti-piracy-bill-into-law/ (accessed 31 July 
2020). 
9 S. 1 SPOMO Act. 
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2.0. THE LEGAL FRAMEWORK FOR THE 
SUPPRESSION OF PIRACY UNDER 
INTERNATIONAL LAW  

Piracy is a crime that arises, more often than not, on the international 
scene. The place of “No Man’s Land”, which is under no jurisdiction 
of a single State, witnesses piratical acts quite often. Piracy is, 
therefore, an international concern that demands global action. 
Developing alongside the concept of universal jurisdiction, the legal 
problems that arise in suppressing piracy are defining piratical acts, the 
prosecution of offenders, and the enforcement of available laws in 
respective States.  

2.1. Development of the Concept under Customary 
International Law  

While ubiquitous, the concept of “Piracy” presents definitional 
difficulties. This raises legal issues as it is important to provide the 
scope of activities that may come under the term. The concept of 
maritime piracy is a slippery concept. According to Oppenheim, piracy 
in its original and strict meaning comprised of at least three elements:10 
an authorized act of violence, occurring on the open sea, and 
committed from one vessel against another. The glaring problem from 
this definition was the fact that it is narrow and did not cover certain 
instances. For example, the two-vessel requirement meant that cases 
of takeover of ships were not covered as they involved only one ship. 
Furthermore, the motive for such criminal acts was whether the acts 
were piratical and this usually did not include politically motivated 
attacks on vessels. National courts, including those of the United 
States (US) and Britain viewed piracy as any unauthorized act of 
violence committed on the high seas.11 Thus in US v Smith12, Justice 
Story submitted that while there existed different definitions of piracy, 
“all writers agree that robbery or depredations on the sea, amino 

 
10 L. Oppenheim, International Law: A Treatise, 8th ed. (Longmans: London, 1967), 
pp. 608-609. 
11 M. Halberstam, “Terrorism on the High Seas: The Achille Lauro, Piracy and 
the IMO Convention on Maritime Safety” (1988) 82(2) The American Journal of 
International Law, p. 273. 
12 United States v Smith 18 US (5 Wheat.) 153 (1820). 
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furandi, is piracy”.13 This was also the position in the English case of 
The Magellan Pirates14 where the court stated, while noting the 
different definitions of piracy that existed, that all nations agreed that 
such acts of murder and robbery when committed on the high seas 
were piratical. Thus, the position prior to any legal framework was the 
understanding that the commission of certain delimited acts involving 
violence on the high seas, not being a lawful act of war but with 
piratical intention, amounted to piracy.15 

2.2. The United Nations Convention on the Law of the 
Seas 

In attempting to dispel the lack of clarity that surrounded the concept, 
the Harvard Draft, compiled in 1932, attempted at providing a 
definition after careful analysis of the views of prominent jurists on 
piracy and the movement of customary international law. Their 
conclusion led to the adoption of certain key stipulations. Thus, to be 
considered piracy, the crime must be committed on the high seas, 
must be carried out for private ends and that there must be two 
vessels involved in the crime. The United Nations Convention on the 
Law of the Sea (UNCLOS) 16 adopted this proposed definition. Article 
101 of the Convention provides that maritime piracy is any illegal act 
of violence or detention or any act of depredation committed for 
private ends by the crew or passengers of a private ship or a private 
aircraft and directed: on the high seas, against a ship or aircraft, or 
persons or property on board such ship or aircraft; against a ship, 
aircraft, persons or property in a place outside the jurisdiction of any 
State. It further consists of any act of voluntary participation in the 
operation of a ship or of an aircraft with knowledge of facts making it 
a pirate ship or aircraft and any acts of inciting or intentionally 
facilitating any of the acts as mentioned earlier.17 However, the 
definition provided by the Convention is lacking in certain aspects. The 

 
13 Ibid, at 161. 
14 The Magellan Pirates 164 ER 47 (1853). 
15 Re Piracy Jure Gentium (1934) AC 586. 
16 United Nations Convention on the Law of the Sea (UNCLOS), 10 December 
1982, 1833 U.N.T.S. 397, available at: 
https://www.refworld.org/docid/3dd8fd1b4.html (accessed 23 November 2020).  
17 Article 101 UNCLOS. 



(2021) UNILAG Law Review Vol. 4 No. 2 

209 

definition limits itself to acts that must take place on either the high 
seas or outside a State's exclusive jurisdiction, which is not always the 
case especially with Piracy that have a territorial nature. This 
definitional problem is understandable. Piracy is the first universal 
crime being one that occurred outside the space of any one country's 
jurisdiction. The international nature of the crime has likewise given 
rise to the concept of universal jurisdiction.18 While this may hold, the 
argument persists for the need for an expansive definition of Piracy so 
that legal distinctions do not hinder the fight against Piracy. For 
example, under Article 101 of UNCLOS, there is the requirement of 
private gain by the individuals which is different from the political 
motivations that characterize certain piracy incidents in the Gulf of 
Guinea. Thus, while there is the need for the existence of domestic 
legal frameworks to suppress piracy, for such frameworks to be 
particularly impactful, they must adopt a more expansive definition of 
“piracy” than that under Article 101 of UNCLOS. Any working 
definition should acknowledge the existence of piracy while ships are 
berthed, underway, or otherwise on inland waters, territorial waters 
or high seas and the piracy acts so defined must be wide enough to 
cover thefts, kidnapping and other related criminal acts.  

2.3. The Convention for the Suppression of Unlawful 
Acts against the Safety of Maritime Navigation 
(SUA) 198819 

The gaps in the piracy rules provided by UNCLOS, as revealed by 
various piracy events, including the hijack of Achille Lauro in 1985, 
necessitated a new legal framework to prevent unlawful acts being 
unregulated due to the limitations of the traditional definition of 
piracy. The purpose of the SUA Convention is to ensure that illegal 
acts, with adverse effects on ship navigation, are criminalized, whether 
or not such acts fall within the traditional concept of Piracy.20 Rather 

 
18 This allows a State to claim jurisdiction over the alleged perpetrator's crime 
when the crime has not taken place in the State’s own territory 
19 IMO, Convention for the Suppression of Unlawful Acts Against the Safety of 
Maritime Navigation, 10 March 1988, ILM 688, 1678 UNTS 221.   
20 T.A. Mensah, “Piracy at Sea – a New Approach to an Old Menace” in H. 
Hestermeyer, N. Matz-Lück, A. Seibert-Fohr, S. Vöneky (eds.), Law of the Sea in 
Dialogue. Beiträge zum ausländischen öffentlichen Recht und Völkerrecht 
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than basing its thrust on a singular definition of piracy, the SUA 
Convention provides for a long list of offences which affect the safe 
navigation of ships on the sea. The SUA Convention did not require 
private gain and also did not need the presence of more than one ship 
for an act to be criminalized. Under the SUA Convention, attacks on 
ships that are politically motivated and attacks from within the ship are 
adequately criminalized.21 Furthermore, the SUA Convention 
addressed geographical jurisdiction by extending this beyond just the 
high seas. By Article 4 of the SUA Convention, State parties have the 
right to prosecute acts of piracy carried out on a ship navigating or 
scheduled to navigate to or from the territorial waters of a State.22 
However, the SUA convention did not provide for the punishment of 
offenders under the treaty. The SUA Convention places an obligation 
on State parties to make specific laws that would guide sentences for 
the crimes created. While this allows States to decide the gravity of 
sanctions to be imposed, it means that the Convention could become 
“dead letter”, should governments fail to domesticate the provisions 
of the SUA Convention. This shortcoming is particularly apparent 
when dealing with dualist states. Furthermore, the SUA convention 
fails to impose any real obligation on State parties to prosecute or 
punish offenders.23  Essentially, the SUA Convention is merely a guide 
whose strength lies in the willingness of States to enforce its provisions 
within its jurisdiction. 

 

 
(Veröffentlichungen des Max-Planck-Instituts für ausländisches öffentliches Recht 
und Völkerrecht), (2011) 221 Springer, Berlin, Heidelberg. Available at 
https://doi.org/10.1007/978-3-642-15657-1_8 (accessed 30 July 2020).   
21 A. Kamal-Deen,“The anatomy of Gulf of Guinea piracy” 2015 68(1) Naval War 
College Review, pp. 93-118, available at https://digital-
commons.usnwc.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1183&
context=nwc-review (accessed 30 July 2020).  
22 R. Geib, and A. Petrig, “Piracy and Armed Robbery at Sea: The Legal 
Framework for Counter-Piracy Operations in Somalia and the Gulf of Aden” 
(2011) Oxford Scholarship Online. 
23 S.M.M. Hasan, “The Adequacies and Inadequacies of the Piracy Regime: A Gulf 
of Guinea perspective”,  available at 
https://researchdirect.westernsydney.edu.au/islandora/object/uws%3A28540/dat
astream/PDF/view (accessed 30 July 2020). 
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3.0. REGULATION OF PIRACY PRIOR TO THE 
ENACTMENT OF THE SUPPRESSION OF 
PIRACY AND OTHER MARITIME OFFENCES 
ACT 2019 

While various documents and Conventions under international law 
criminalizes piracy, all of them lacked enforceability in Nigeria. Nigeria 
has ratified both UNCLOS and the SUA Convention. However, 
though ratified, Section 12 of the 1999 Constitution requires that such 
international Conventions have to be enacted into law before they can 
be enforceable in Nigeria. What this means is that the bulk of 
international jurisprudence on piracy is unenforceable in Nigeria. 
Consequently, while Section 215(h) of the Merchant Shipping Act 
2007 provided for the application of the SUA, the provision falls short 
of the requirements of domestication under Nigerian law. 
Furthermore, the SUA Convention does not stipulate punishments for 
the offences created.24 Thus, even if the Merchant Shipping Act is 
assumed to have domesticated the Convention, it would fail the 
requirements for a valid offence provided for in Section 36(12) of the 
1999 Constitution.25  

In terms of local legislation, there was a paucity of laws that directly 
regulated and criminalized piracy and maritime-related offences. While 
arguments exist that there were various laws, including the Criminal 
Code, Penal Code, and the Robbery and Fire Arms (Special Provisions) 
Act,26 that could be forcefully construed to criminalize piracy, piracy 
is not the focus of these laws. It would, therefore, be quite the ordeal 
to define acts of piracy to fall within them. In a similar vein, Section 
15(1)(a)(ii) of the Money Laundering (Prohibition) Act 2011 provides 
for piracy and its possible criminalization. Still, the Act provides no 
definition for the term or the offence. Thus, while it may not have 
been impossible to prosecute offenders under the initial legal 

 
24 This is because the Convention intended to allow State parties decide on the 
punishments and sentencing for the offences so created.  
25 Cap. C23, Laws of the Federation of Nigeria (LFN) 2004. 
26 Cap. R11, LFN 2004. 
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framework, the uncertainty and lack of structure meant this likelihood 
improbable. 

4.0. THE SUPPRESSION OF PIRACY AND OTHER 
MARITIME OFFENCES ACT 2019 
 

4.1. Retaining the traditional definition of Piracy 

The scope of application of the SPOMO Act is provided for in section 
2 of the Act and applies to individuals’ onboard ships, aircraft, fixed or 
floating platforms in, on or above the territorial and inland waters of 
Nigeria or on or above international waters. The Act further extends 
its applicability to individuals who breach its provisions while outside 
the territories as mentioned earlier but are in the domain of a State 
party to the SUA Convention.  Section 3 of the Act provides that 
Piracy consists of any:  

(a)  Illegal act of violence, act of detention, or any act 
of depredation, committed for private ends by the 
crew or any passenger of a private ship or private 
aircraft and directed; 

(i)  In International Waters against another ship or 
aircraft or against a person or property on board the 
ship or aircraft; or 

(ii)  Against a ship, aircraft, person or property in a 
place outside the jurisdiction of any state;  

(b)  Act of voluntary participation in the operation of 
a ship or an aircraft with knowledge of a ship or of an 
aircraft with knowledge of facts making it a pirate ship 
or aircraft; and 

(c)  Act of inciting or of intentionally facilitating an act 
described in paragraph (a) or (b) of this section.  

The definition is essentially the same in pith as that provided for in 
Article 101 of UNCLOS. Similar to UNCLOS, there exist three main 
elements of the offence of piracy as provided: 

i. Committed for private ends; 
ii. Occurring on the high seas; and 
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iii. Involving two ships.  

To understand the definition as provided, UNCLOS and appropriate 
texts provide a guide. First, as previously stated, the element of 
“private end” means that violent acts carried out against ships on the 
high seas done for political purposes do not come within the 
provisions of the Act. To put this into perspective, this means that the 
famous attack on the Achille Lauro would not fall within the 
requirements of the Act as the objective of the attack was political. 
The second crucial component of the provision is that piracy must 
occur “on the high seas”. The rationale for this is that piracy, as an 
international crime, can only be committed on the open sea27 and 
piracy in international waters had as much to do with international law 
as other robberies within the territory of a State.28 However, the same 
rationale cannot influence the provisions of the Act as the Act governs 
the enforcement of anti-piracy laws within the boundaries of national 
jurisdiction. It is head-scratching that the definition does not recognize 
that piracy may occur within the territorial waters of the state as there 
is a larger concentration of commercial vessels in territorial waters, 
closer to the respective State port. Indonesia and Malaysia have noted 
the inadequacy of this second requirement and have instead opted for 
the use of the term “armed robbery against ship” or “sea robbery”, 
instead of “piracy”,29 to refer to attacks against ships occurring in the 
Malacca Straits. The last element on the need for the involvement of 
two vessels is not encompassing. Acts such as mutiny and sabotage, 
done by on-board crew members, will not fall within the definition of 
Piracy because there is no second ship involvement. With respect to 
the meaning of piracy, Section 3 does not provide a less problematic 
definition than what exists under UNCLOS.  

 
27 Supra n 10, at 615. 
28 292nd Meeting, 16 May 1955, Summary Record of the Seventh Session 2 May 
- 8 July 1955, Yearbook of the International Law Commission (1955 Vol. I) 53. 
29 R. Beckman and M. Page, “Piracy and Armed Robbery Against Ships” in Gill M. 
(ed.) The Handbook of Security (Palgrave Macmillan: London), available at 
https://link.springer.com/chapter/10.1007/978-1-349-67284-4_11#citeas 
(accessed 11 January 2021). 
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4.2. Adopting the SUA Convention: A Welcome 
Addition 

While the definition in section 3 of the SPOMO Act is lacking, retaining 
the traditional definition of piracy is not faulted. The is because the 
Act adequately captures other instances of violence against ships. The 
SPOMO Act remedies the pitfalls of the traditional concept of piracy 
by adopting the position of the SUA Convention in creating a fairly 
elaborate list of maritime-related offences. Section 4 of the Act 
provides that maritime offences include armed robbery at sea and any 
other acts listed in paragraphs (a) – (r), committed by any person or 
group of persons, where such person or group of persons or their 
sponsors are unlawfully within the Nigerian Maritime Zone or 
Nigerian jurisdiction. The provision is particularly pleasing. It ensures 
that violent acts committed against or on vessels while within the 
Nigerian Maritime Zone or Nigerian jurisdiction are sufficiently 
captured under the law. Furthermore, there is no requirement of 
private gain or the need for two vessels in the list of offences created 
under section 4. This is important as Nigeria witnesses criminal acts 
that are more politically motivated than privately pursued. 
Consequently, the scope of activities criminalized under the Act is 
fairly broad enough to erase the defects of the definition of piracy 
under section 3.  

4.3. Enforcement under the Act: A Concern for the 
Right to Personal Liberty 

The Act further provides in section 5(2) that the Federal High Court 
shall have jurisdiction over the offences created. This provision is in 
line with the jurisdiction of the Federal High Court provided for in 
section 251(1)(g) and section 251(3) of the Constitution. In the 
prosecution of offences created under the Act, the Act empowers 
members of the relevant authority to seize ships or aircraft that are 
reasonably believed to be a pirate-controlled ship or aircraft or 
anything that appears to be connected with the commission of an 
offence under the Act.30 Surprisingly the Act fails to specify the 
“relevant” authority. The question that arises is whether this refers to 

 
30 S. 7 SPOMO Act. 
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only NIMASA or it extends to other safety agencies within the state 
like the Nigerian Navy, the Police, etc.  

Interestingly, the Act provides that persons arrested in pursuit of 
prosecution may be detained in custody for a reasonable period of 
time. This is submitted to be subject to unreasonable abuse. This 
provision is not aided by the fact that the Act empowers the court to 
issue an order to remand a suspect in custody for up to 180 days 
without trial.31 Section 9 provides that the court may, pursuant to an 
ex-parte application, grant an order for the detention of a suspect 
arrested under the act for a period not exceeding 90 days, subject to 
renewal for a similar period until the conclusion of the investigation 
and detention is dispensed with. This means that a “suspect” may be 
detained for up to 6 months without trial. This is similar to remand 
orders provided for under the ACJA, the constitutionality of which is 
still subject to debate. It is argued that the section must be interpreted 
in line with the fundamental right to liberty and the provision on 
reasonable time provided for in Section 35(5) of the Constitution. 
Failing to do so would open up the possibility of human rights 
violations in the pursuit of piracy prosecution. 

4.4. Punishments under the Act 

The Act provides for the exception of certain acts from the offences 
created under section 11. Section 12 provides for the punishment for 
the crime of piracy, armed robbery at sea, or other unlawful acts 
under the Act, with life imprisonment and to a fine of not more than 
₦50,000,000 (Fifty Million Naira), in addition to restitution to the 
owner or forfeiture to the Federal Government of Nigeria. The Act 
also ensures that corporate bodies may be found liable by providing 
criminal conviction and fines under section 12(3). Interestingly, while 
the act provides for 12 years imprisonment for the offence of 
attempted piracy in section 10, the fine of ₦100,000,000 (One 
Hundred Million Naira) for attempted piracy is double the fine for the 
successful commission of the offence. It is curious why the fine for 
attempted piracy is double that for committing the crime itself. 

 
31 S. 9 SPOMO Act. 
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4.5. The Piracy and Maritime Offences Fund 

The creation of the Piracy and Maritime Offences Fund is another 
important initiative.32 The fund is to be created and maintained by 
NIMASA under the supervision of the Minister. The Act further 
provides how the funds are to be realized and directs that the funds 
be used in implementing the provisions of the Act. The Piracy and 
Maritime Offences fund is to receive contributions from the Cabotage 
Vessel Finance Fund (CVFF); however, the Act does not specify how 
much should be contributed from the CVFF. The provision is 
interesting in light of the disbursement of CVFF, which took the 
Federal Government 15 years to distribute.33 While the creation of 
the piracy and maritime offences fund may be a welcome addition, the 
lack of clarity and the administrative issues that plague the CVFF cast 
doubt on the fund's potential.   

4.6. Partnership for the Success of the Act  

Another salient but important provision in the fight against piracy 
is section 18, which allows the agency to enter into agreements with 
other national or international bodies to facilitate the discharge of its 
duties under the Act. This is important as the crimes created have a 
wide territorial reach and require cooperation with other States 
around the Gulf of Guinea. NIMASA is encouraged to cooperate with 
Member States in the Gulf of Guinea and other international and 
regional organizations, including the Gulf of Guinea Commission 
(GGC) and the Maritime Organization for West and Central Africa 
(MOWCA), to suppress piracy and related crimes.  

5.0. SHORTCOMINGS OF THE SUPPRESSION OF 
PIRACY AND MARITIME RELATED OFFENCES 
ACT 

It is certainly too early to make any conclusive comments on the 
problems that face or may hinder the Act's success and call for an 

 
32 See S. 19.  
33 C. Nwagbara, “After 15 Years, Shipowners to Get Vessel Finance Fund in 
January”, available at https://nairametrics.com/2019/12/15/after-15-years-
shipowners-to-get-vessel-finance-fund-in-january/ (accessed 31 July 2020).  
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amendment of the Act. However, the Act does raise some questions 
and doubts. A major problem that the Act may face is its failure to 
properly define the rights and responsibilities of the relevant security 
authorities. This is present throughout the Act. For example, section 
17(3) provides that “law enforcement and security agencies” will be 
responsible for gathering intelligence, patrolling waters, and 
investigating offences. However, it does not mention which authority. 
Following the provisions of the Armed Forces Act 1993,34 the Nigerian 
Navy has some responsibility concerning the safety of the country's 
maritime waters, and NIMASA also has responsibility regarding 
maritime operations. If the appropriate legal authority referred to 
under the Act is NIMASA, which may be inferred from section 17(2), 
how does their enforcement of the Act reconcile with the powers and 
duties of the Nigerian Navy? On the flip side, if NIMASA is not the 
appropriate or only “relevant authority” or “law enforcement and 
security agency”, it makes for questionable enforcement as NIMASA 
is in charge of the Piracy and Maritime Offences Fund. Optimally, the 
Act needs to clarify the powers, duties and responsibility of the 
respective agencies. Collaboration would be preferred but failing 
which, it is not impossible for there to be friction between NIMASA 
and the Nigerian Navy. This is not new to Nigerian Authorities as seen 
with the Independent Corrupt Practices and Other Related Offences 
Commission (ICPC) and the Economic and Financial Crimes 
Commission (EFCC).  Furthermore, the presence of the court's 
remand powers provided for in section 9 is subject to unreasonable 
abuse and is likely to be a contravention of the provisions of the 
constitution. While piracy is rampant, its prosecution should not be a 
justifiable reason to unreasonably derogate from the right to personal 
liberty guaranteed by the constitution.  

6.0. CONCLUSION AND RECOMMENDATIONS 

The success or failure of the newly enacted legislation would depend 
largely on the government's political will and synergy with other 
sovereign states and international bodies in the enforcement of the 
Act. While it could indeed prove useful in addressing piracy, it is 

 
34 Chapter A20, LFN 2004. 
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dependent on proper enforcement and corporation with the relevant 
regional and international entities. It is highly recommended that the 
relevant roles needed in curtailing piracy under the Act be properly 
defined and understood by the relevant agencies. NIMASA and the 
Nigerian Navy would need to act in concert rather than in conflict to 
ensure the Act's success. Furthermore, in prosecuting offenders, less 
emphasis should be placed on section 3 to prevent the limited 
definition from allowing offenders to wriggle their way out of 
punishment. Conclusively, the Act should provide confidence and the 
right impetus to NIMASA, the Nigerian Navy and other relevant 
agencies to fight against piracy. The Act indeed represents a huge step 
in the right direction in the fight against piracy in Nigeria and the Gulf 
of Guinea. 
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COVID-19: ASSESSING CHINA’S CULPABILITY 
THROUGH INTERNATIONAL LAW  

Habeebullah Asudemade* 

ABSTRACT 

Sequel to the global emergence of the Coronavirus – officially named COVID-
19 and originating from China – which has engulfed over 100 countries; 
with the loss thousands of lives, livelihoods, and several economic disruptions, 
this essay seeks to analyse China’s culpability for the spread of the virus. 
The essay examines this culpability under international law and, specifically, 
through the principle of State responsibility. It also considers the 
fundamental counterarguments against culpability, especially in the light of 
the general unwillingness of nations to point fingers. In the end, the author 
finds that while there are certain elements reflecting China’s culpability, the 
absence of definitive facts impedes a wholesome and air-tight culpability 
assessment. 

Keywords: International Law, State Responsibility, Force Majeure, No 
Harm Rule 

1.0. ASSESSING CHINA’S CULPABILITY THROUGH 
INTERNATIONAL LAW 

Perhaps the most beautiful thing about the law is that it is never silent. 
When people look back and forth for solutions or ways to seek 
redress, the law is often always the point of resort. If domestic laws 
do not have a say, international law will. Consequently, when the 
embers of Covid-19 are doused, the urge to apportion blames will 
arise. Already, these urges are surfacing. This is evidenced in the two 
class-action suits that have been instituted in the US claiming damages 
in billions from China1. Even though this matter is off the limits for 
domestic laws, such agitations are expected, because where there is 
an injury, responsibility must exist, and reparations must be discussed.  

 
* Habeeb Asudemade is a highly versatile and diligent final year law student with 
demonstrated interests in Law, Leadership, Policymaking, and Community 
Service. He is a 2019 Nigeria Higher Education Foundation (NHEF) scholar. He 
can be contacted via email: habeebullahasudemade@gmail.com.  
1 S. Prasso, “Lawsuits Against China Escalate Covid-19 Blame Game With US”, 
available at  https://www.bloomberg.com/news/articles/2020-05-06/lawsuits-
against-china-escalate-covid-19-blame-game-with-u-s (accessed 22 July 2020). 
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One pronounced principle of international law upon which the 
culpability of a State – on an infectious disease – can be assessed is the 
principle of State responsibility. State responsibility posits that a 
breach of international law by a State entails its international 
responsibility. As such, when a state is found to have breached its 
international obligation, such a state becomes liable for reparations 
accordingly. This fundamental international principle not only avails 
damages for breaches, but also safeguards the sanctity of international 
law. Codified in the United Nation’s (UN) International Law 
Commission in 2001 in the Articles on Responsibility of States for 
Internationally Wrongful Acts2, this principle is a prime child of 
international law. 

Premised on this, proving the responsibility of a state, which in this 
instance is China, is grounded on the commission of an internationally 
wrongful act. To establish this, two requirements have to be satisfied. 
First, is the conduct in question attributable to the State? And 
secondly, has there been a breach of the State’s international 
obligation?  

2.0. ATTRIBUTION OF THE CONDUCT TO CHINA 

For an act – a commission or an omission – to default a State’s 
international obligation, the act must be attributable to such a State. 
However, since a State is an abstraction which cannot by itself act, the 
principle of State responsibility has provided a fundamental rule that 
to establish attribution, there must be a link to the State and not just 
a factual causality3. As such, our obligation is to establish that the 
conduct is attributable to a State organ acting in its official capacity.  

Therefore, for the purpose of determination of responsibility, it is 
irrelevant whether the organ is legislative, executive, judicial, or any 

 
2 Draft Articles on Responsibility of States for Internationally Wrongful Acts, 
with commentaries 2001. Text adopted by the International Law Commission at 
its fifty-third session, in 2001, and submitted to the General Assembly as a part 
of the Commission’s report covering the work of that session (A/56/10). The 
report, which also contains commentaries on the draft articles, appears in the 
Yearbook of the International Law Commission, 2001, vol. II, Part Two, as 
corrected. 
3 Commentary, Chapter II of the Article on Responsibility of States, para. 4. 
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other organ at all. Similarly, it is immaterial what the rank of such State 
organ is. In so far as the State organ acted in its official capacity, the 
onus shall fall on the State to which the organ belongs. As such, in 
Nicaragua v United States4, the International Court of Justice (ICJ) held 
that attribution will exist where there is sufficient control and 
authorization by a State actor. Hence, to determine the attributability 
of conduct in this instant case, we have to examine how much China’s 
State actors were involved with the virus at its early stage in China. 

Provincial and municipal authorities in China were involved with the 
virus during the early days of the outbreak. This started with the 
People’s Republic of China (PRC) government stating that Wuhan 
Centre for Disease Control and Prevention was the first to detect 
unfamiliar pneumonia.5 The Wuhan Municipal Health Commission 
would later instruct medical institutions on the treatment of the virus.6 
At the early stage, China tried to keep the world uninformed, as 
evidenced in the jailing of whistle-blowers. Even the Mayor of Wuhan 
has admitted to the wrongness of delaying public awareness of the 
virus.7 As the crisis intensified, higher levels of government got 
involved, which is reflected in the National Health Commission of 
China sending experts to Wuhan to help with the epidemic.8 

Similarly, Chinese Centre for Disease Control and Prevention 
together with the Chinese Academy of Medical Sciences worked on 
identifying the pathogen, while the Wuhan Institute of Virology 

 
4 Nicaragua v United States, Judgment on Jurisdiction and Admissibility, ICJ GL No 
70, [1984] ICJ Rep 392, ICGJ 111 (ICJ 1984), 26 November 1984. 
5 Xinhua, “China Publishes Timeline on COVID-19 Information Sharing, Int’l 
Cooperation”, available at http://www.xinhuanet.com/english/2020-
04/06/c_138951662.htm accessed (23 July 2020). 
6 Ibid. 
7 The Guardian Online, “China Coronavirus: Mayor of Wuhan Admits Mistakes”, 
available at 
https://www.theguardian.com/science/2020/jan/27/china-coronavirus-who-to-
hold-special-meeting-in-beijing-as-death-toll-jumps (accessed 23 July 2020). 
8 W. Xiongjun, “What Roles do Chinese Medical and Health Experts Play in 
Public Decision-Making?”, available at  https://covid-
19.chinadaily.com.cn/a/202005/11/WS5eb8a00ca310a8b241154a0a.html 
(accessed 23 July 2020). 
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developed testing kits for the coronavirus.9 Later on, President Xi Jin 
Ping would address the nation and give useful instructions on the 
epidemic.10 Flowing from above, it is clear that all actors that handled 
the virus outbreak are State organs and their acts or omissions are 
prima facie attributable to China.  

Notably however, China has a complex State structure which 
becomes relevant in the discourse of attribution. According to Article 
30 of China’s constitution,11 the country is divided into provinces, 
autonomous regions, and municipalities under the central government. 
These units are then divided into sub-units which includes, among 
others, entities such as cities. However, the complex structure of the 
China state does not displace the fact that international law on state 
responsibility holds that all State organs share inseparable unity for the 
purpose of culpability. This inferred unity, which binds State organs 
together and prevents the allocation of blames, is a long-settled debate 
under the auspices of State responsibility. 

3.0. THE BREACH OF AN INTERNATIONALLY 
BINDING OBLIGATION 

The principle of State responsibility holds that for a cause to arise, 
there must not only be an attribution of conduct, but also a breach of 
an internationally binding obligation. To determine this, there are 
different avenues opened up for exploration. These include the “no 
harm rule”, “right to health” under international law, and “the duty to 
share information” under global health law. However, there is no 
logical incentive to tread the path of the first two avenues.  

 
9 Newswire, “The Wuhan Institute of Virology’s Vital Role in Fighting Covid-19”, 
available at 
https://www.newswire.ca/news-releases/the-wuhan-institute-of-virology-s-vital-
role-in-fighting-covid-19-819473379.html (accessed 23 July 2020). 
10 The Associated Press, “China did not Warn the Public of Likely Pandemic for 
6 Key Days”,  available at 
https://apnews.com/68a9e1b91de4ffc166acd6012d82c2f9 (accessed 23 July 
2020). 
11 Constitution of the People’s Republic of China (full text after amendment on 
14 March 2004), available at 
http://www.npc.gov.cn/zgrdw/englishnpc/Constitution/node_2825.htm 
(accessed 11 January 2021). 
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On the one hand, the “no harm rule” is predominantly a cornerstone 
of international environmental law, thereby making it inapplicable to 
COVID-19, since the virus is strictly an infectious disease transferred 
from human to human. On the other hand, “right to health” under 
international law requires states to ensure the “prevention, treatment 
and control of epidemic, endemic, occupational and other diseases” 
and create conditions to assure “medical service and medical attention 
in the event of sickness.”12 This – in assessing the instant culpability 
for COVID-19 – is a potentially futile path, given that it can be easily 
satisfied. There is no definite metric to assess compliance and even 
when a country fails on prevention, it can be availed of responsibility 
in so far as it assures medical service and attention. This then leaves 
us with the “duty to share information”, the most viable avenue, which 
in fact has welcomed several arguments from scholars in bringing 
China to the books.  

The “duty to share information” did not sprout out of the blues. Its 
roots are found in the 2005 revised International Health Regulations 
(IHRs)13 adopted by World Health Assembly and binding on 196 states 
of which China is included. The IHRs were in response to the lessons 
learnt during the Severe Acute Respiratory Syndrome (SARs) 
epidemic and, in a bid to prevent such reoccurrence, their purpose is 
geared towards preventing the international spread of diseases and 
providing a timely public health response.14 While they formed as a 
response to the SARs virus, their applicability is not limited to any 
specific disease; rather, they attend to “the continued evolution of 
diseases”.15 It is this clause that conveniently welcomes COVID-19 
under the ambits of IHRs and consequently imposing certain 

 
12 B. Mason, “Realizing the Right to Health Must be the Foundation of Covid-19 
Responses”, available at  https://www.universal-rights.org/by-invitation/realizing-
the-right-to-health-must-be-the-foundation-of-the-covid-19-response/ (accessed 
23 July 2020). 
13 Geneva, 23 May 2005, in force 15 June 2007, 2509 United Nations Treaty 
Series 79. 
14 World Health Organization (WHO), “International Health Regulations”, 
available at 
 https://www.who.int/publications/i/item/9789241580410 (accessed 11 January 
2021), Article. 2 
15 Ibid. 
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responsibilities on China. The argument against China lies in the timely 
notification of infectious diseases, as provided in article 6 of IHRs that 
States are, within twenty-four hours, required to notify World Health 
Organization (WHO) of public health information within its territory 
that may constitute international public health emergency, using the 
most efficient means of communications. This imposes a duty to 
communicate transparently and comprehensively with WHO on the 
infectious disease, which not only includes early communication, but 
also details such as laboratory tests, case numbers, death tolls, and 
health measures put in place.16 The question here then is whether 
China satisfied the obligation of early notification through the most 
effective means. 

In the early days of COVID-19, it would appear that China defaulted 
in her IHRs obligation on the 24-hour period of notification. The first 
case of strange pneumonia was identified by local Wuhan health 
authorities on 8 December 2019, which would later turn out to be 
COVID-19.17 In fact, certain reports suggest that this outcome may 
have happened weeks before.18 However, the PRC government 
maintained that the first Covid-19 case was in late December. 
Regardless, whether early or late December, China did not notify 
WHO Country Office of the infectious disease until 31 December 
2019.19 

Asides a delayed notification, the Chinese government also appeared 
to have suppressed information in the early days of the virus breakout. 
This includes silencing Li Wenliang’s alarm on the virus and the 
detainment of several journalists and medical practitioners who tried 

 
16 Ibid. 
17 M. Henderson et al., “Coronavirus Compensation? Assessing China’s Potential 
Culpability and Avenues of Legal Response”, available at 
https://henryjacksonsociety.org/publications/coronaviruscompensation/ 
(accessed 11 January 2021). 
18 C. Huang et al., “Clinical Features of Patients Infected with 2019 Novel 
Coronavirus in Wuhan, China” (2020) 395(10223) The Lancet, pp. 497-506. 
Available at https://doi.org/10.1016/S0140-6736(20)30183-5 (accessed 11 
January 2021). 
19 Supra n 5. 
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to break the news and raise awareness.20 Also, the Wuhan Municipal 
Health Commission wrongly claimed on 31 December that there was 
no human to human transmission of the virus and also described the 
virus as seasonal flu which is preventable and controllable.21 
Consequently, China waited till 14 February 2020 before notifying the 
WHO of the 1,700 persons who were already positive of the virus.22 
Regardless of the motives that could have guided China’s suppression 
of information and distortion of facts – even if such motive arises from 
the uncertainty of the virus nature – China was obligated to have 
fostered an early, effective, and transparent communication as 
required under international law. If this had happened, researchers 
posit that the number of cases could have ostensibly been reduced by 
66%. The obligation of China in the instant case was echoed by the ICJ 
in the Corfu Chanel Case (1949)23, where the Court held that states 
shall not knowingly allow their territory to be used for acts contrary 
to the rights of the other States. Simply put, China is under an 
obligation that individuals within its territory do not cause harm to the 
rights of the other States, but this appears to have been breached by 
China not only delaying public awareness, but also providing distorted 
facts at the virus’ early stages. 

4.0. THE MURKY WATERS OF ASSESSING CHINA’S 
CULPABILITY UNDER INTERNATIONAL LAW 

The fundamental problem impeding the assessment of China’s 
culpability is the controversial nature of facts surrounding the 
pandemic – and this is expected, given the uncertainty around COVID-
19 just like any other infectious disease. The PRC government and 
Chinese law experts have firmly rejected claims that the country 

 
20 S. Sarkar, “Liability of China for Covid19 Outbreak, State Responsibility, and 
Jurisdictional Challenges”, available at 
https://moderndiplomacy.eu/2020/04/13/liability-of-china-for-covid19-outbreak-
state-responsibility-and-jurisdictional-challenges/ (accessed 23 July 2020). 
21 Ibid. 
22 Ibid. 
23 Corfu Channel Case (United Kingdom v Albania); Assessment of Compensation, 15 
XII 49, International Court of Justice (ICJ), 15 December 1949, available at: 
https://www.refworld.org/cases,ICJ,402398c84.html 
(accessed 24 July 2020). 
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breached her IHR obligations.24 The absence of definitive fact-finding 
– owing to the newness of the disease and the general unwillingness 
of States to pursue international sanctions on disease outbreak – 
strongly prevents the taking of a definitive stance on China’s 
culpability, despite the fact that the country appears culpable.  

The counterarguments on China’s culpability start with the country’s 
alleged breach of IHRs obligations. To assess whether China has truly 
breached the obligations, it would be appropriate to consider certain 
takes of WHO on China’s performance. Ever since the virus broke 
out, senior officials of WHO have repeatedly praised China for her 
willingness to disclose information with the international community25 
and for “buying the world time”.26 This is not to argue that the WHO 
decides for other States when the IHR has been breached. However, 
the import of such praises cannot be overlooked, given the 
stakeholder status of WHO in health matters, in relation to 
international law. 

It is also notable that State responsibility is grounded on a causal link 
between the alleged breach and the injury. Regarding this, there is no 
factual basis to argue that the alleged delay of notification is directly 
the reason other states are injured. Virus knows no borders and 
whether or not China had reported a week earlier may not have 
stopped the virus from spreading. One argument that seems available 
stems from the researchers who posited that an earlier notification 
may have reduced the virus spread. This is, however, based on 
projections. Moreover, following the global awareness of the new 
virus in January 2020, so many countries – especially in Africa – still 
left their borders largely unchecked. Serious responses only started 

 
24 C. Yin, “Experts say it’s Groundless to Hold China Accountable for COVID-
19”, available at 
http://www.chinadaily.com.cn/a/202006/04/WS5ed832f8a310a8b24115ab5a.html 
(accessed 11 January 2021). 
25 H. Zhengxin, “Suing China for Covid-19 is not Taking International Law 
Seriously”, available at https://news.cgtn.com/news/2020-04-11/Suing-China-for-
COVID-19-is-not-taking-international-law-seriously--PAXE13o8GA/index.html 
(accessed 24 July 2020). 
26 WHO, “Munich Security Conference”, available at 
https://www.who.int/dg/speeches/detail/munich-security-conference (accessed 
15 February 2020). 
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when the virus began to intensify and ravage economies and human 
lives. In the light of this, would China be responsible for the sluggish 
responses of individual sovereign countries? It would be difficult to 
foreground a causal link between a Nigerian citizen’s loss of livelihood 
and China’s failure to curb the virus. These are considerations that 
cast a huge doubt on the causal link between China’s alleged breach 
and injured States. 

In the words of Huo Zengxin, “suing China for Covid-19 is not taking 
international law seriously”. This is largely because the uncertainties 
surrounding virus breakouts are so enormous that fingers may be best 
kept to oneself, especially given the fact that virus could break out 
from any country. Even if, somehow, China is culpable under state 
responsibility, an escape argument seems to abound under the 
principle of force majeure in international law. In the draft articles of 
State Responsibility, it is provided that force majeure shall exclude the 
wrongfulness of an act of a State’s default of an international obligation, 
in so far as the occurrence is unforeseen or irresistible, thereby 
creating circumstances that make it impossible for the country to fulfil 
her obligation. 

To this end, China could argue on the unpredictability and the 
uncertain nature of the virus and the necessity to ascertain whether 
or not it was truly a cause for alarm before notifying WHO. The 
argument would be premised on the fact that COVID-19 came with 
uncertain circumstances that made it impossible to accurately fulfil the 
24-hour notification, which would appear excusable given the novelty 
of this virus. 

5.0. CONCLUSION 

Assessing China’s culpability is largely premised on accurate fact-
finding. Currently, facts are controversial, thereby making 
responsibilities difficult to apportion. However, even if facts are found 
and China is found to have breached her international obligations, 
chances are slim that charges would be pressed or demanded by any 
State, including the US under President Donald Trump. After all, the 
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2009 H1N1 Pandemic was first identified in the US27. Asides this age-
long unwillingness among States not to seek damages, reparation 
discussions are also impeded by the principle of State sovereignty 
which forms a pillar of international law. However, since the focus of 
this essay is culpability assessment, China may appear culpable – even 
if charging the country to court is a long shot. However, effectively 
establishing this culpability itself would need to be substantiated with 
more definitive fact-finding. 

 

 
27 A.J. Gibbs, J.S. Armstrong, and J.C. Downie, “From Where did the 2009 ‘Swine-
origin’ Influenza A Virus (H1N1) Emerge?”, (2009) 6(207) Virology Journal. 
Available at https://dx.doi.org/10.1186%2F1743-422X-6-207 (accessed 11 
January 2021). 
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REVIEW OF THE COMPANY AND ALLIED MATTERS 
ACT 2020 AND EMERGING ISSUES  

Oluwayansola Jeje* and Akinyosoye Tobiloba** 

ABSTRACT 

The purpose of every statute or law promulgated is to ensure the overall 
welfare of the generality or a class of the public. It is therefore deducible, 
that where a statute no longer serves this primary purpose, it is in the best 
interest of the society and of justice that such law is either repealed or should 
be re-enacted with the necessary modifications that will suit the society's 
need. In a nutshell, this was the problem with the former Companies and 
Allied Matters Act (1990), which has now been repealed by the Companies 
and Allied Matters Act (2020).  

Keywords: Statute, Repealed, Re-enacted, Companies and Allied 
Matters Act, Corporate Governance. 

1.0. INTRODUCTION 

By means of introduction, Nigeria is said to have the largest economy 
in Africa.1 This, unfortunately, has not translated into Nigeria being a 
conducive environment to operate a business for a number of reasons; 
ranging from economic insecurities to poor state of social amenities, 
political issues, and lack of adequate laws to govern businesses and 
ensure the ease of operating a business within the country. 
Accordingly, the World Bank Doing Business Rankings for the year 
20202 ranked Nigeria 131 out of 190 countries. One of the variables 

 
* Oluwayansola Jeje is a final year law student at the Obafemi Awolowo 
University. His areas of interest include Corporate Law, Taxation and Financial 
Technology. He can be contacted via email: jejeoluwayansola2@yahoo.com.  
** Akinyosoye Tobiloba is a final year law undergraduate at the Obafemi 
Awolowo University. He is passionate about Corporate/Commercial Law 
Practice, Taxation and Arbitration. He is a student member of the Lagos Court 
of Arbitration. He can be contacted via email: akinyosoyetomiwa@gmail.com.  
1  P. Naidoo, “Nigeria Tops South Africa as the Continent’s Biggest Economy”, 
available at https://www.bloomberg.com/news/articles/2020-03-03/nigeria-now-
tops-south-africa-as-the-continent-s-biggest-economy (accessed 12 August 
2020).   
2 World Bank, “Ease of Doing Business in Nigeria”, available at 
https://www.doingbusiness.org/en/data/exploreeconomies/nigeria (accessed 12 
August 2020). 
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used was the relative ease or otherwise of doing business in Nigeria, 
and the country was ranked 105 out of 190 countries in this regard.   

On 7 August 2020, President Muhammadu Buhari assented to the 
Companies and Allied Matters Act (2020)3 which repealed and 
replaced the Companies Allied Matters Act (1990) that had been in 
force for more than 20 years with little modifications. This new Act 
contains provisions that would improve the ease of doing business in 
Nigeria and thus serve as a reassuring commitment of the Federal 
Government to remain abreast of the ever-changing business and 
economic culture. The purpose of this essay is to provide a 
comprehensive insight into the newly enacted Act, citing the major 
legal and economic impact of the Act viz-a-viz the Repealed Act. 
CAMA 2020 has seven parts and 870 Sections as opposed to the 
Repealed Act which had 696 Sections and four parts. The parts of 
CAMA 2020 are as follows: 

Part A: CORPORATE AFFAIRS COMMISSIONS  

Part B: INCORPORATION OF COMPANIES AND INCIDENTAL 
MATTERS 

Part C: THE LIMITED LIABILITY PARTNERSHIP 

Part D: THE LIMITED PARTNERSHIP  

Part E: BUSINESS NAMES  

Part F: INCORPORATED TRUSTEES  

Part G: GENERAL. 

2.0. KEY HIGHLIGHTS OF THE ACT 

2.1. Partnerships 

New Corporate structures have been introduced into Nigerian 
Corporate law. These are Limited Partnerships (LP) and Limited 

 
3 The Companies and Allied Matters Act (CAMA) 2020 shall herein be referred 
to as “The Act” or “CAMA 2020”. While the Companies and Allied Matters Act 
1990 shall subsequently be referred to “Former Act”, “Repealed Act” or “CAMA 
1990”. 



(2021) UNILAG Law Review Vol. 4 No. 2 

231 

Liability Partnerships4 (LLP). These new legal entities will provide 
more options for investors seeking to structure their holdings in 
Nigerian businesses as well as venture capital and private equity fund 
managers who adopt such structures for their investment funds. 

2.2. Provision of Single Member/Shareholder 
Companies  

Prior to the enactment of CAMA 2020, a company required a 
minimum of two directors and shareholders to operate. This 
constituted a major challenge to SMEs which operated as sole 
proprietorships and often resulted in the inclusion of passive owners 
or participants for the sake of compliance. Consequent to section 
18(2) of the CAMA 2020, it is now possible to have single shareholder 
or single director companies; an option that is available to small 
companies.5 These provisions would make it possible for single-
member/director companies operating as sole proprietors to register 
a company without the need to bring in new directors/owners upon 
incorporation and continue to operate as before, and with the 
advantages of limited liability and access to credit. However, it is 
important to note that private companies that do not qualify as small 
companies can have a single shareholder but such a company must 
have at least two directors, pursuant to section 27(1). 

2.3. The Definitions of Small Companies  

The Act has a new qualification for a small company by increasing the 
threshold of turnover and net asset. Prior to the enactment of CAMA 
2020, a small company is a private company which has a turnover of 
not more than ₦2,000,000 (Two Million Naira); has net assets of not 
more than ₦1,000,000 (One Million Naira), among other criteria. 
Under the new CAMA 2020, a small company is a company that in 
addition to other criteria, has a turnover of not more than 
₦120,000,000 (One Hundred and Twenty Million Naira) and net 
assets of not more than ₦65,000,000 (Sixty-Five Million Naira).6 The 
additional benefits that small companies enjoy are that they do not 

 
4 CAMA 2020 Part D, ss. 795-810. 
5 CAMA 2020, s. 27(1). 
6 CAMA 2020, s. (3)(b) and (c). 
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have to hold annual general meetings,7 appoint auditors,8 or a company 
secretary.9 

2.4. Electronic Innovations 

CAMA 2020 contains several innovative provisions that reflect the 
realities of conducting business in this modern era. Section 731(2) of 
the Act provides that company records can be maintained in 
electronic format. Section 175(1) makes provision for electronic share 
transfer forms. Additionally, a private company may now hold its 
general meetings electronically, provided that such meetings are 
conducted in accordance with the articles of the company.10 This in 
particular is long overdue, considering the fact that the ongoing 
pandemic has made companies and even courts resort to virtual 
meetings and proceedings. This will facilitate participation at such 
meetings from any location within and outside the shores of the 
country, at minimal costs. Under the previous CAMA, annual general 
meetings must be physically held, which presented some form of 
inconvenience for directors and shareholders who reside at a distant 
location. 

2.5. Share Capital, Shareholder and Shares 

The concept of “authorized share capital” has been removed in the 
CAMA 2020. Instead, companies are now required to ensure that they 
maintain issued share capital required under the CAMA 2020 and that 
a quarter of their issued share capital is paid up as provided under 
section 128(1). The importance of this amendment is that the share 
capital of the company would reflect a true state of affairs with regards 
to the capital of the company that has been issued and paid-up, as the 
concept of authorized share capital did not reflect this. With minimum 
share capital, promoter(s) of a business need not pay for shares that 
are not needed at a specific time. The minimum issued share capital 

 
7 CAMA 2020, s. 237(1). 
8 CAMA 2020, s. 402(1)(b). 
9 CAMA 2020, s. 330. 
10 CAMA 2020, s. 244(3). 
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for private companies is ₦100,000 (One Hundred Thousand Naira) 
while for public companies it is ₦2,000,000 (Two Million Naira). 

Furthermore, CAMA 2020 has implemented key changes in relation 
to the sale of shares or assets of private companies in section 22(2)(a)-
(c). Firstly, in order to transfer shares in a private company, the 
shareholder intending to sell must first offer the shares to the existing 
shareholders before the shares can be offered to a third party. 
Secondly, according to the new CAMA 2020, shareholders cannot sell 
more than 50% of the shares of a private company to a buyer who is 
not a shareholder unless that buyer has offered to acquire the shares 
of the remaining shareholders on the same terms. 

Additionally, by virtue of section 184 of the CAMA 2020, companies 
may now buy back their shares from existing shareholders either 
through a scheme, on the open market or from the company's option 
scheme. It should be noted that the company's Articles of Association 
must permit the share buyback and it will have to be approved by a 
special resolution. Only shares that are fully paid up can be acquired 
by the company and the share buyback may only be funded from the 
company's distributable profits. The acquisition must be published in 
the newspapers, and creditors or aggrieved shareholders may file an 
action in court to cancel the resolution. However, a company will not 
be permitted to buy back its shares if, after doing so, all other issued 
shares of the company will be redeemable shares or treasury shares. 

Another major change in the CAMA 2020 with regards to shares is 
treasury shares. These are shares that are previously issued shares of 
the company that it acquired from its shareholders. The old CAMA 
referred to this concept in its second schedule (Format of Balance 
Sheets), but there were no provisions regulating it.11 CAMA 2020 
recognizes this concept, defines it, and provides what a company can 
do with such shares under section 868. However, section 187 of the 
Act provides that a company cannot hold more than 15% of its issued 
share capital as treasury shares. 

 
11 CAMA 1990, Second Schedule, s. 13. 
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The restriction contained in the provisions of section 86 of the Old 
CAMA prohibits the entry of a notice of trusts over shares in the 
register of members or the records of the Corporate Affairs 
Commission (CAC). This restriction is not contained in the CAMA 
2020. The consequent effect of this is that trust arrangements in 
relation to shares may now be formally recognized by companies and 
recorded in the register of members as well as the records of the 
CAC.  

The CAMA 2020 revisited the concept of share buyback as a 
corporate management tool. According to section 184 of the new 
CAMA 2020, companies may now buy back their shares from existing 
shareholders either pursuant to a scheme or on the open market or 
from the company’s employee stock option scheme, subject to certain 
conditions. However, the company’s Articles of Association must 
allow for a share buyback and must be approved by a special 
resolution.  

2.6. Corporate Governance and Multiple Directorships 

The CAMA 2020 introduces certain corporate governance 
requirements. Firstly, the chairman of a public company is not 
permitted to act as the Chief Executive Officer of that company 
pursuant to section 265(6). Additionally, public companies are now 
required to have at least 3 independent directors, following other 
criteria contained in section 275; in the two years preceding their 
nomination as an independent director, the relevant director and/or 
such director’s relative(s) must not have: 

a. Been an employee of the company; 
b. Made or received payments from the company exceeding 

₦20 million (Twenty Million Naira) nor owned, either directly 
or indirectly more than 30% of the shares of an entity that 
received such a payment from the public company; 

c. Been engaged, either directly or indirectly as an auditor of the 
company. 

Another key amendment with regards to corporate governance is 
with respect to the restrictions on multiple directorships of public 
companies. According to section 307 of CAMA 2020, no person can 
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be a director in more than 5 public companies at once. Any person 
who is currently a director in more than 5 public companies is 
required to resign from being a director of all but five 5 of those 
companies, as five public companies is the maximum number that a 
person may hold directorship in. The Act further provides that the 
resignation should be done within two years from the commencement 
of the Act. For instance, if a person is a director of eight (8) public 
companies, such a person would be required by law to resign from 
three (3) of the 8 companies. Lastly, CAMA 2020 retains the 
procedure for the removal of directors contained in the repealed 
CAMA but with a twist. Under the new CAMA 2020, directors who 
are suspended or removed in a general meeting of the company 
pursuant to section 288 will be disqualified from being directors of 
other companies. With respect to small companies, the CAMA 2020 
provides in section 271(1) that small companies can operate with one 
director. This improves the practicality of bringing SMEs within the 
formal sector of the economy. 

2.7. Framework for Implementing Mergers 

Nigeria, over the years, has housed some of the biggest mergers in 
Africa. On this basis, the CAMA 2020 provides under section 711 for 
a framework for implementing mergers or other forms of 
arrangement or reconstruction between two or more companies. 
Under this framework, when the transaction is approved through 
voting by at least three-quarter in value of the shares held by 
shareholders present at the separate meetings ordered by the court, 
the merger therefore becomes binding on the companies even before 
the court sanction is filed at the CAC.12  The court sanction must, 
however, be filed at the CAC within 7 days.  

It is pertinent to note that CAMA 2020 does not make it mandatory 
to refer the scheme to the Securities and Exchange Commission (SEC) 
to consider the fairness of the scheme. However, schemes made 
under the provisions of section 715 can be referred by the court to 
the SEC to determine the fairness or otherwise of such scheme.13  

 
12 CAMA 2020, s. 711(1)-(3).  
13 CAMA 2020, s.715(2).  
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Further, schemes made under section 715 are not effective until the 
order of the court sanctioning the scheme is filed at the CAC. Where 
there is a default in this regard, the company and each of the officers 
of that company are liable to a penalty.14 

3.0. OTHER PROVISIONS 

3.1. Common Seal  

The procurement of a common seal is no longer mandatory as 
opposed to section 98 of the repealed CAMA. The amendment is in 
line with international best practices as most jurisdictions around the 
world have expunged the requirement from their respective laws. 

3.2. Company Secretaries 

The role of company secretaries has evolved over the years. The 
repealed CAMA made it compulsory for every company, public or 
private, to have a company secretary. Basically, a company secretary 
owes a duty to the management, board of directors, shareholders, and 
the company in general. However, the CAMA 2020, under section 
329, exempts all small companies from the requirement to have a 
company secretary and restricts it to public companies. Additionally, 
private companies do not need to keep a register of secretaries as 
required under the repealed CAMA. CAMA 2020, however, includes 
provision which require all companies, including small companies, to 
file annual returns which are to be filed along with a certificate signed 
by a director and a company secretary. 

3.3. Business Rescue Provisions for Insolvent Companies 

CAMA 2020 introduces a framework for rescuing a company in 
distress and to keep it alive as against allowing such entity to become 
insolvent. Provisions were made with respect to Company Voluntary 
Arrangements,15 Administration,16 and Netting.17  

 
14 CAMA 2020, s. 715(4) and (5).  
15 CAMA 2020, ss. 434-442. 
16 CAMA 2020, ss. 443-549. 
17 CAMA 2020, ss. 718-721. 
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3.4. Disclosures of Persons with Substantial Control 

CAMA 2020 makes provision for disclosure of persons with significant 
voting rights (persons who have more than 5% of voting rights) in 
public and private companies,18 as well as LLPs.19 The Act also provides 
that the CAC will maintain a register of such persons with significant 
voting rights, which will contain the information received from 
companies, thereby discouraging asset shielding and encouraging 
transparency. 

3.5. Reduction of Filing fees for Securities 

In the repealed CAMA, the CAC filing fee for registering security 
interests was 1% of the secured amount for private companies and 2% 
for public companies. However, according to section 222(12) of the 
new CAMA 2020, the filing fees for securities cannot be more than 
0.35% of the secured amount. This is a 65% reduction for private 
companies and an 82.5% reduction for public companies. The effect of 
this cannot be overstated as the regulatory cost in relation to the 
creation of security for debt financing was way too significant under 
the repealed CAMA. 

3.6. Incorporation of Company Limited by Guarantee  

CAMA 2020, in section 26 provides for Companies Limited by 
Guarantee. A major amendment here is that under CAMA 2020 a 
Company Limited by Guarantee can be incorporated without the 
consent of the Attorney General of the Federation (AGF) when all 
necessary documentation has been made furnished to the AGF and no 
decision has been made within a 30-day period. The promoters of such 
company shall place an advert in three national newspapers and invite 
objections.20 In the event of objections, the CAC may either request 
further documentation from the applicant or may uphold or reject 
such objection.21 Where there is no objection at all or no subsequent 
objection, the CAC upon being satisfied with the memorandum and 

 
18 CAMA 2020, s. 119. 
19 CAMA 2020, s. 791. 
20 CAMA 2020, s. 26(7)(a) and (b).  
21 CAMA 2020, s. 27(c).  
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articles of association, shall register the company and issue a certificate 
of incorporation.22 In consonance with recent economic realities, the 
minimum amount stipulated in the memorandum of association which 
should be contributed by the members to the assets in the event of 
the company’s wound up has been increased to ₦100,000 (One 
Hundred Thousand Naira) from ₦10,000 (Ten Thousand Naira).23   

4.0. EMERGING ISSUES WITH THE CAMA 2020 

Despite the vital modifications and advancements brought about by 
the newly enacted CAMA 2020, certain contentious issues have arisen 
or are predicted to arise. The major issues will be discussed herein.  

4.1. Regulations of Non-Governmental Organizations 
(NGOs) 

NGOs (religious bodies inclusive) under the repealed CAMA were 
classified as corporate bodies in section 673. Further, section 608 of 
the repealed CAMA provided that an NGO shall be dissolved by the 
court on a petition brought in this light by the governing board, 
trustees, members of the CAC on the ground that; first, it has realized 
its purpose; or it has become time-barred; or the purpose of such 
NGO has become illegal or contrary to public policy; and it has 
become just and equitable to dissolve such body. It is pertinent to 
note, that the repealed CAMA, in section 593, provides that where 
contributions are collected, the account of such an NGO must be 
audited. 

CAMA 2020, however, provides in section 839 that the CAC shall 
upon the order of the court, suspend trustees of an association and 
appoint an interim manager to manage the affairs of the association 
where it is reasonably believed that there has been misconduct or 
mismanagement in the administration of the association; or it is 
necessary in order to protect the property of the association, achieve 
the object of the association or the purpose of the property of the 

 
22 CAMA 2020, s. 26(8)-(10).  
23 CAMA 2020, s. 27(4).  
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association or it is in the interest of the public, or the affairs of the 
association is being run fraudulently. 

Though this provision is in accordance with the best international 
practices, it has sparked a lot of controversies. The Christian 
Association of Nigeria in rejecting this provision noted that such 
provision “would snuff life out of the church and rank the church as a 
secular institution under secular control”.24 The body further 
described the provision of section 839 inter-alia as “satanic”, “ungodly” 
and “reprehensible”. The authors are of the opinion that this provision 
is simply in the best interest of justice and the public at large. All 
corporate bodies must be subject to the regulations and control of 
governmental bodies and the law.  

4.2. Instituting an Action against the Corporate Affairs 
Commission 

CAMA 2020 provides in section 17 that a suit shall not be commenced 
against the Commission before the expiration of 30 days after a 
written notice of intention to commence the suit is served on the 
Commission by the intending plaintiff. In other words, an action cannot 
be brought against the Commission if a 30-day Pre-Action notice has 
not been served on the institution. This provision has been 
misconstrued to mean that an action cannot be brought against the 
Commission. This line of thought is utterly false; in that an action can 
only be brought successfully against the Commission once a Pre-
Action notice consistent with the provisions of the Act has been 
served on the Commission.25 

It is worthy to note, that the concept of Pre-Action notice is not alien 
to Nigerian statutes and this requirement is also present in the Acts 
governing the operations of the Nigerian Agency for Food and Drug 
Administration Control (NAFDAC),26 the Nigerian Ports Authority 

 
24 K. Oyero, “CAN Rejects CAMA, Says Govt Cannot Control Churches”, 
available at https://punchng.com/can-rejects-cama-says-govt-cannot-control-
churches/ (accessed 24 August 2020).   
25 CAMA 2020, s.17(1)-(2).  
26 S. 27(1), National Agency for Food and Drug Administration and Control 
(NAFDAC) Act, Cap. N1 Laws of the Federation of Nigeria (LFN) 2004. 
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(NPA),27 the Nigerian National Petroleum Corporation (NNPC)28 
only to mention a few.  

Accordingly, the CAC, just like other governmental bodies, is a legal 
entity which can sue and be sued in so far as the stipulated conditions 
are met.  

4.3. The Express Inclusion of Business Recovery and 
Insolvency Practitioners Association of Nigeria 
(BRIPAN) 

The provisions of sections 705 and 707 seem to put BRIPAN in a more 
favourable position than other Commissions. CAMA 2020 provides 
that a person is only qualified as an insolvency practitioner where he 
obtains a degree in law, accountancy or other relevant disciplines; has 
a minimum of five years post qualification experience; has been 
certified either by BRIPAN or any other professional body recognized 
by the Commission; and holds an authorization granted by the 
Commission29. The Act further provides that the Commission may 
declare and recognize a body once its members are permitted under 
the rules to act as insolvency practitioners; are fit and proper persons 
to act; and meet the requirement as to education and practical 
training30. An application, therefore, made to the Commission to 
become an insolvency practitioner must be made in line with the 
manner stipulated by the Commission; be accompanied by a certificate 
issued by BRIPAN or any other professional body approved; and the 
prescribed fee must be accompanied with the application.31  

The main bone of contention here is why BRIPAN, a private company 
limited by guarantee,32 should be expressly stated by the Act as a 
recognized body that insolvency practitioners should be registered 
under. Though the Act then further states that any other professional 
body recognized by the Commission shall have members practice as 

 
27 S. 92, Nigerian Ports Authority (NPA) Act, Cap. N126 LFN 2004.  
28 S. 12, Nigerian National Petroleum Corporation (NNPC) Act, Cap. N123 LFN 
2004. 
29 CAMA 2020, s. 705(1).  
30 CAMA 2020, s. 706(1)-(2). 
31 CAMA 2020, s. 707(1)-(2).  
32 CAMA 2020, s. 26(1). 
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insolvency practitioners, the condition that such body is subject to 
recognition and approval by the Commission clearly gives BRIPAN the 
upper hand. 

This has warranted some to accuse the lawmakers of being guilty of 
legislative cronyism by expressly naming BRIPAN as one of the 
government recognized body not subject to approval by the CAC.33  

5.0. CONCLUSION 

There is no doubt that the CAMA 2020 has largely lived up to the 
expectation of the Nigerian business community as the innovations in 
the Act are ambitious and serve as a reflection of the assurance of the 
Federal Government to ease the means of doing business in Nigeria 
and creating an environment where small businesses can thrive and 
grow. Though the new Act has not been entirely free from criticism, 
it is a familiar lesson of history that the success or otherwise of any 
Statute lies in the judiciary, for good laws with a corrupt legal system 
shall lead to abrupt destruction and chaos and bad laws with a fair and 
just legal system shall promote peace and development. 

 

 
33 Nairametrics, “Explainer: The 5 Allegations against CAMA”, available at 
https://nairametrics.com/2020/08/20/explainer-the-5-allegations-against-cama/ 
(accessed 25 August 2020).  
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THE CONCEPT OF E-BANKING IN 21ST CENTURY 
NIGERIA: A PROMISING FUTURE  

Oluwapelumi Awoyale* 

ABSTRACT 

The competitive engagement of key players in the banking sector has caused 
a need for dynamism in business approach and customer satisfaction which 
will subsequently result in profit making. Just like the revolution Information 
Communication and technology has been causing through several human 
endeavours, the banking sector has not been left behind. Electronic banking 
is a relatively old concept in Nigeria, which banks plug into to ensure 
customer satisfaction. However, despite being customer oriented, a relative 
percentage of the customers have still not seen the need to thrust their 
confidence in this system. To this end, this paper seeks to analyse the 
concept of E-banking in 21st century Nigeria, address prevailing challenges 
in this sector and analyse the future of electronic banking in Nigeria. 

Keywords: E-Banking, Internet Banking, Electronic Fund Transfer, 
Online Banking. 

1.0. INTRODUCTION 

The proper definition of a bank has been statutorily scarce; however, 
some statutes have defined its closely related concept. Section 1 of 
the Bill of Exchange Act1 defines a banker to include a body of persons 
whether incorporated or not who carry on the business of banking. 
Section 22 of Chartered Institute of Bankers Act 20072 defines a bank 
as “a bank licensed in Nigeria under Banks and Other Financial 
Institution Act 1991”. Section 66 of Banks and Other Financial 
Institution Act 1991 defines bank as any bank licensed under this 
“Act”, it however, defines banking business as the business of receiving 
deposits or current account, savings account or other similar account; 
paying or collecting cheque drawn by or paid in by customers; 
provision of finance or such other business as the Governor may, by 
order published in the Gazette, designate a banking business. In 

 
* Oluwapelumi Awoyale is a penultimate law student of law at Lead City 
University. He can be contacted via email: pelumifemi87@gmail.com.  
1 Chapter B8, Laws of the Federation of Nigeria 2004. 
2 2007 Act No.5. 
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Associated Discount House Ltd v Amalgamated Trustees Ltd,3 it was held 
that:  

The word “bank” is not defined in the constitution and 
in the interpretation Act. It is therefore appropriate to 
ascribe its ordinary grammatical meaning which is, 
according to Ogundare, JSC in Federal Mortgage Bank 
of Nigeria v NDIC (1999) 2 NWLR (Pt. 591) 333 at 361 
as an organisation or place that provides financial 
services.    

The importance of banking system in economic growth and 
development cannot be undermined globally, Nigeria inclusive. They 
provide a mechanical system to group savings and convert them into 
investment. A bank serves as an intermediary between depositors and 
borrowers. Globalization and financial liberalization constitute major 
changes that have significantly affected banks, and this has resulted in 
competition between banks forcing individual banks to find new 
market to expand. Many Nigerian banks have, over the years, 
streamlined their organizations, tailored their products and services 
delivery and automated their operations to enhance their 
performance and capture the market. As the struggle to enhance 
performance intensifies, the focus is moving to the complete 
automation of all their operation and services. The system or industry 
is highly competitive and competition is expected to intensify as new 
players of local and global scope enters the market. As the competitive 
terrain becomes more challenging to navigate, banks will need to 
maintain their competitive edge, and to do this; they have to adopt 
new technology.4 

The inherent potential in Information Communication and Technology 
has been discovered by Nigerian banks since the 1980s, and they have 
over the years tried to explore the potentials in this system. Decades 
after, nearly all commercial banks operate Automated Teller Machine 

 
3 (2006) LPELR-583(SC). 
4 M.A. Farouq, S.U. Hassan, and A, Mamman, “Electronic Banking Products and 
Performance of Nigerian Listed Deposit Money Banks” (2013) 1(10) American 
Journal of Computer Technology and Application, pp. 138-148. 
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(ATM) services, internet banking services, online banking services, 
credit card services among many others. 

However, the challenge of E-banking has generated a number of public 
outcries which are predominantly based on its insecurity, congestion 
and network failure especially in a third world country like Nigeria. 
The massive ignorance that bedevils the populace has defeated the 
essence of the Personal Identification Number given to individuals (in 
relation to card transactions) as this is readily given by illiterate 
individuals, when requesting assistance in making withdrawals.   

To this end, the researcher will analyse the concept of electronic 
banking and its future in the light of recent circumstances. To do this, 
the paper is divided into seven sections. The introduction, the concept 
of electronic banking and its legal framework in Nigeria, the history of 
electronic banking in Nigeria, the advantages so far, the hiccups in 
using electronic devices for financial transactions, future prospect and 
recommendations.  

2.0. THE CONCEPT OF ELECTRONIC BANKING 
AND ITS LEGAL FRAMEWORK 

Electronic banking is the conduct of banking process as of deposit, 
payment confirmation, and enquiries through the use of electronic 
medium. 

The Central Bank of Nigeria (CBN), in 2003, released guidelines on 
electronic banking as part of the payment system enshrined in Vision 
2020 which led to issuance of framework for Mobile payment services 
(2009), Guidelines on Nigeria debit scheme (2009), ATM operations 
guideline (2010), Nigeria Uniform Bank Account Number (NUBAN). 

Electronic banking may be defined as a means whereby banking 
business is transacted using automated processes and electronic 
devices such as personal computers, telephones, fax machines, 
Internet, card payments and other electronic channels. Some banks 
practice electronic banking for informational purpose, some for simple 
transactions such as checking account balance as well as transmission 
of information, while others facilitate funds transfer and other financial 
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transactions. Many systems involve a combination of these 
capabilities.5 

Electronic Banking (Also known as “Electronic Fund Transfer”) is 
further defined as: 

Any transfer of funds which is initiated by a person by 
way of instruction, authorization or order to a bank to 
debit or credit an account maintained with that bank 
through electronic means and includes point of sales 
transfer, automated teller machine transactions, direct 
deposits or withdrawal of funds, transfer initiated by 
telephone, internet and card payment.6 

The Guideline of Nigeria Direct Debit Scheme (2009) defines direct 
debit as a payment prepared in an Electronic Fund Transfer Format, in 
this case the National Electronic Fund Transfer (NEFT) format or any 
other format prescribed by relevant service provider.  

Guideline on Operation of Electronic Payment channels in Nigeria 
defines online transaction to mean a transaction in which there is a 
direct connection between the device(s) and a centralised computer 
system for effecting settlement or authorisation or validation before a 
transaction can be executed. 

Introduction to the Revised Standard on Nigeria Uniform Bank 
Account Number (NUBAN) Scheme for Banks and other Financial 
Institutions in Nigeria (2018) provides that, in exercise of the powers 
conferred on CBN under the Banks and other Financial Institution Act 
and CBN Act 2007 to make regulations and to promote sound 
financial system in Nigeria, facilitate the development of an efficient 
and effective payment systems in Nigeria, the standards for the 
efficient operation of Electronic Fund Transfer and cheques clearing 
operations by Banks and other Financial Institutions (OFIs) are issued 
by CBN. 

 
5 Central Bank of Nigeria (CBN), “Report of The Technical Committee on 
Electronic Banking” (2003), available at 
https://www.cbn.gov.ng/OUT/PUBLICATIONS/BSD/2003/E-
BANKINGRPT.PDF (accessed 13 January 2021). 
6 S. 58 Cybercrime (Prohibition, Prevention Etc.) Act 2015. 
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This concept has been repeatedly called different names, ranging from 
Electronic Fund Transfer to e-banking and online transaction, among 
others. It is however, pertinent to know that irrespective of the name, 
the concept is one.   

Kingsley Moghalu, in 2013, elaborated that electronic banking means 
the conduct of banking transactions, deposit and withdrawals, 
transfers and receipts, processing of customers’ loan requests, update 
of bank customers’ enquiries through electronic means, using remote 
ICT servers and/or the internet. 

Electronic banking products and services includes ATMs, online 
banking, internet banking, smart cards, telephone banking, virtual 
banking, Point of Sale Terminals among others. 

Convenience, flexibility, speed, efficiency, accessibility and so on has 
popularised e-banking so much that it has become irresistible.  

3.0. HISTORY OF ELECTRONIC BANKING IN 
NIGERIA 

Banking has come a long way from the time of ledger cards and other 
manual filling system to the computer age. The Structural Adjustment 
Programme (SAP) initiated in 1986 by the Babangida Administration 
brought an end to the kind of banking services rendered by the first 
generation of banks which have been described as “Arm Chair 
Banking”. The SAP changed not only the structure but also the content 
of banking business. Just as the number of banks grew tremendously 
from 40 in 1985 to 125 in 1991, the SAP made possible the licensing 
of more banks and which posed more threat to existing ones and the 
more aggressive the marketing techniques adopted by them. In the 
process of the intense competition, adoption of electronic banking was 
seen as a necessity to maintaining a good competitive position. 
Whereas e-banking stormed the British Banking scene in the late 
sixties, Nigeria started the long and tortuous journey in November 
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1990 when Society General Bank launched their first Automated 
Teller Machine.7 

Later on, the scenario became different. Banks have not only adopted 
computerization, but advanced from very simple and basic retail 
operations of deposits and cash withdrawal as well as cheque 
processing, to the delivery of sophisticated products which came as a 
result of keen competition in view of unprecedented upsurge in the 
number of banks and branches as well as advancement in information 
technology. There was the need to innovate and modernize banking 
operation in the face of increased market pressure and customers 
demand for improved service delivery and increased convenience.8 

The introduction of e-banking (e-payment) products in Nigeria 
commenced in 1996 when the CBN granted All States Trust Bank 
approval to introduce a closed system electronic purse called ESCA. 
This was followed in February 1997, with the introduction of a similar 
product called “Paycard”, by Diamond Bank. The card-based e-money 
products assumed an open platform with the authorization in February 
1998 of Smartcard Nigeria PLC, a company floated by a consortium of 
19 banks to produce and mange cards called “value cards” and issued 
by the member banks. Another consortium of more than 20 banks 
under the auspices of Gemcard Nigeria Limited obtained CBN 
approval in November 1999 to introduce the “Smartpay” Scheme. The 
number of participating banks in each of the two schemes had been 
rising since then.9 

Some banking services that have been revolutionized through the use 
of ICT include account opening, customer account mandate and 
transaction processing, recording, deposit customer services, etc. 
Electronic banking became prominent after the Central Bank of 
Nigeria banking reformation exercise in June 2004, which was geared 

 
7 I.D. Adewuyi, “Electronic Banking in Nigeria: Challenges of the Regulatory 
Authorities and the Way Forward” (2011) 2(1) International Journal of Economic 
Development Research and Investment. 
8 Ibid. 
9 Ibid. 
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towards reducing the number of banks in the country and making the 
emerging banks much stronger and reliable.  

Before this period, it took time for transactions to be completed on 
the floor of Nigerian banks. Customers were driven away from 
banking transactions just because of poor services and facilities. But 
with electronic banking, the scenario became different. The banks 
official websites (almost all the commercial banks have their own 
websites) properly enlightens customer and the public as to the 
activities of the banks. It can give any visitors or customers all the 
information about the operations of the banks such as account opening 
information, information about internet banking viz: access to online 
balance of customer’s account, transfer of funds to third party and 
access to all transfer history on customers’ account. Customers do 
not need to wonder whether a cheque has cleared or a deposit has 
been posted. At the click of a button, customers can easily check the 
status of their current, savings and any other type of account. Also, 
Customers do not have to wait till month end for historical, snail mail 
statements of account, through online banking: banks can provide 
immediate account enquiries statements online for customers. 
Furthermore, e-banking gives the ability to pay bills electronically. 
Since banks tie-up with various companies, services providers, and 
insurance companies across the country, a customer can facilitate 
payment of electricity and telephone bills, online registration, scratch 
card of universities and insurance premium bills. Customers can also 
transfer any amount from one account to another account of the same 
bank or another bank. Geographical locations are no longer barriers 
to financial transactions.10 

3.1. Automated Teller Machine (ATM) 

The ATM is perhaps the most popular of all products of e-banking in 
Nigeria. However, just like every other product of this system, it has 
its own guidelines11. A cursory look at its guidelines exposes some 
legal issues which are worthy of consideration. 

 
10 Ibid. 
11 CBN, “Standards and Guidelines on Automated Teller Machine (ATM) 
Operations in Nigeria”, available at 



(2021) UNILAG Law Review Vol. 4 No. 2 

249 

The standard of operation provided by the guideline provides that all 
ATMs are to dispense all denominations of Naira, but the penalty 
section of the guideline is not clear enough. More often than not, 
lower denominations of Naira are not dispensed by this machine and 
this has a consequence on the larger society. Scarcity of lower 
denomination of naira can be traced to the lack of compliance of this 
standard by most financial institution operatives. 

Financial institution operatives must consider the visually impaired 
persons in its ATM facilities as contained in the guideline. However, 
often times this is neglected, thereby leaving a section of the society 
uncovered in this regard. 

The guidelines also stipulate that bank ATMs should not discriminate 
ATM cards. However, there are no laid down procedures to enforce 
this guideline. The only closely related procedure is that which allows 
the CBN to conduct onsite checks of ATMs with a view to ensuring 
compliance of these guidelines. Also, ATM standard downtime is 
72hours consecutively. Where this is not practicable, customers ought 
to be duly informed. ATMs ought not to be stocked with unfit notes, 
and cash ought to be statutorily available in the ATMs at ALL time. 
These guidelines are sometimes not followed. 

Every ATM is to have a camera which is mandatory to record all users 
of the ATMs without their keystrokes. This is in no way a violation of 
any privacy as a matter of fact, where the user of an ATM blocks his 
image for camera capture, the ATM shall be capable of aborting the 
transaction. 

Nigeria runs a cash out first before card is out of ATM, to minimize 
the possibility of customers leaving cash uncollected at ATM.    

3.2. Point of Sale (POS) 

This has over the years gained popularity due to its wide range of 
usage by traders, retailers and wholesalers, businesspeople, etc. 

 
https://www.cbn.gov.ng/OUT/2010/CIRCULARS/BSPD/ATM%20STANDARDS
%201.PDF (accessed 13 January 2021). 
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However, a cursory look at its guidelines12 exposes some issues for 
examination. 

Under the guideline, the common retailers and wholesalers of POS 
are called the merchants and they are enabled to enter into agreement 
with only a merchant acquirer licensed by CBN. 

The merchant shall be held liable for frauds with the card arising from 
its negligence, connivance etc. However, the cardholder shall be liable 
for fraud committed with his card, arising from the misuse of his PIN 
or his card. He must also protect his card, mobile device and PIN with 
due care or inform the issuer immediately a PIN is compromised. 
Timely notify the issuer about missing, stolen, damaged, lost or 
destroyed card and/ or mobile device.   

Same also applies to the mobile POS as provided in its guidelines.13 

3.3. Web Services 

This is fast gaining grounds in Nigeria’s financial institution market and 
its guideline14 contains some issues worthy of examination.   

The issuers who are licensed financial institutions that issue payment 
tokens to customers are to be held liable for card fraud in the event 
that payments are made with hot listed cards (cards which have been 
deactivated by the bank or reported missing, stolen, or damaged). In 
other words, if a card reported to be stolen was consequently used in 
a web transaction, the financial institution is nevertheless to be held 
liable. 

 

 
12 CBN, “Guidelines on Point of Sale (POS) Card Acceptance Services”, available 
at 
https://www.cbn.gov.ng/cashless/POS_GUIDELINES_August2011_FINAL_FINA
L%20(2).pdf (accessed 13 January 2021). 
13 CBN, “Guidelines on Operations of Electronic Payment Channels in Nigeria”, 
available at 
https://www.cbn.gov.ng/out/2016/bpsd/approved%20guidelines%20on%20operat
ions%20of%20electronic%20payment%20channels%20in%20nigeria.pdf (accessed 
13 January 2021). 
14 Ibid. 
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4.0. BENEFITS SO FAR 

As stated earlier, e-banking has a lot of potentials it embodies and 
Nigerian banks have been able to explore a number of this. These 
potentials have not only been of great benefit to the banks, it has also 
benefited the customers to a very large extent.  

Automation of financial services by banks has improved customer 
satisfaction more than twice as it used to be. Using Lagos State, Nigeria 
as a microcosm; a state densely populated with businesses and 
enterprises which makes almost daily financial transaction. This has led 
to the daily congestion of banking halls, which on a number of times 
brings dissatisfaction to the customers. However, with the 
introduction of e-banking, companies and individuals find it easy to 
transact at their convenience, reducing congestion in banking halls, and 
improving customer satisfaction. In fact, even electricity bills, taxes, 
flight bookings, and whatnot, can all be done without a visit to the 
banking hall. It is time saving.   

Subjectively, e-banking lowers transactional fees. Banks scarcely open 
new branches especially in technologically inclined areas. This 
invariably reduces cost of operation of the banks and subsequently 
leads to more profit. The customers also do all the work themselves, 
so staff numbers can be reduced. Overhead costs (heating and lighting, 
insurance, salaries etc.) are greatly reduced. It further encourages 
healthy competition and creativity which in turn leads to the 
development of the industry. 

Internationally speaking, enormous amount of money is made from 
online transactions such as Forex trading, online mini-importation, 
buying and selling of crypto currencies among many others in relation 
to the offline dominant businesses, and e-banking serves as a tool for 
the facilitation of this transaction.  

With the government embracing the e-commerce system in Nigeria, 
the technological transformation of the country and the economy is 
one of the benefits of e-banking. E-banking also facilitates delivery of 
reliable services as the automation of most financial services reduces 
the risk of errors. 
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5.0. CHALLENGES OF ELECTRONIC BANKING 

Electronic banking has its pros and cons. Some of its hiccups and 
challenges affects human labour and can in the long run deskill a 
number of employees and also displace them out of their jobs. 
Technologies improve on a daily bases and sooner than expected, 
holistic software would be built such that little or no human input 
would be required. This will render a lot of persons in the sector 
jobless and in turn worsen the unemployment situation of the country. 

The level of job insecurity on the part of the employees increases by 
the day, the level of perfection rendered by electronic automated 
services renders some, if not a large amount of skills, obsolete; thereby 
demanding high level of skill in information technology. In a country 
like Nigeria, where information technological skills are relatively 
behind in the educational institutions (with exceptions to the high 
profiled exclusive private educational institutions), it becomes a great 
challenge for an average Nigerian graduate to be tagged “employable”.  

The duty of secrecy between bank and customers have been given 
judicial blessings in a plethora of cases, however the fortress that 
houses this duty is getting porous by the day. For instance, banks 
database can be illegally accessed by fraudsters. Also, during the 
transfer of data from one bank to another through the internet, 
internet fraudsters can intercept this transfer and get such information 
for themselves which will in turn be used in furtherance of criminal 
activities. 

Non-repudiation of transaction is also an alarming challenge of the e-
banking system. The fact that when making an internet transfer and a 
number is interchanged for another due to an innocent mistake or 
unstable frame of mind or anxiousness as to emergency situation, such 
transaction when completed cannot be repudiated.   

Excluding card transaction services such as ATM, most e-banking 
services have a relative loss of audit trail which makes it impossible to 
accurately trace a transaction from the source to the destination. 

In the 21st century, data is life and he who has the most data controls 
the gold mine. Data protection today is just as important as the 



(2021) UNILAG Law Review Vol. 4 No. 2 

253 

protection of the fund itself. As such where data which ought to be 
safeguarded by banks are being sold out to or are penetrated by 
companies who use it for a number of businesses, such as 
advertisement, customers develop reasonable fears regarding how 
their data is handled. 

For a third world developing country like Nigeria popularly known for 
its poor power supply, its inaccessibility in some regions of the 
country, and its unstable telecommunication network, it is relatively 
impossible to have a proper delivery of this service. 

Mass illiteracy with regards to this system makes ignorant users 
vulnerable to fraud. For instance, in card transactions, illiterate users 
ignorantly disclose their Personal Identification Number (PIN) in a bid 
to request help in making a withdrawal. This ignorance is then used 
against them. 

The above challenges impinge the proper realisation of this concept in 
21st century Nigeria.    

6.0. FUTURE PROSPECTS 

Many Nigerians shy away from using internet banking, not because 
they enjoy a stressful life or that the air conditioning system in the 
banks improves life expectancy, but the fear of parting with their 
money unjustly to criminals who have mastered the intricacy of this 
system overwhelms them. If lucky, the criminal might be apprehended 
but will that necessarily guarantee the return of their hard-earned 
money? Prevention is better than cure, so they say. 

With the government embracing e-commerce and electronic 
transactions in Nigeria, it is evident that the future of electronic 
banking in Nigeria is promising. Despite distrust in the system by 
Nigerians due to inadequate legislations on this subject matter, as the 
passage of time unfolds the legislature will look into it and will in turn 
cast confidence upon the faces of Nigerians. 

7.0. RECOMMENDATIONS 

Some recommendations proffered by this paper in other to arrive at 
a promising future for electronic banking includes: 
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First, sufficient and effective laws should be made with regards to 
electronic banking. It is not enough to have only the report of technical 
committees, the Cybercrime Act, and a host of other guidelines 
defining this concept. A holistic legislation should be put in place with 
regards to this subject matter. 

Data is life and its security is as germane as the protection of 
customers’ funds itself. Therefore, a holistic legislation concerning data 
security should be put in place. The researcher is aware of the new 
development concerning this aspect which is the Data Protection 
Regulation of 2019. However, this is just a subsidiary regulation as 
contained in the regulation itself. Therefore, a holistic legislation 
should be made concerning data security. 

Furthermore, cross-border legislation and jurisdictional collaboration 
should be encouraged and embraced to prevent and mitigate money 
laundering, and other wrongful use of the system. This is being done 
in collaboration with a host of foreign countries. However, the effort 
is not enough. More collaboration should be made in other to ensure 
faster repatriation of laundered public funds.  

Anti-graft agencies such as the Economic Financial Crimes and other 
related offences Commission, and the Independent Corrupt Practices 
Commission should be fortified and funded to effectively curb vices 
determined to destroy the system. Governmental agencies established 
for this reason should avoid a wild goose chase at activities which is 
statutorily not within their purview.  

Finally, massive enlightenment and sensitization programs should be 
done for customers both by governmental agencies, the bank, and 
concerned individuals in other to remove or reduce the ignorance 
concerning electronic banking.  
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B.P.E v DANGOTE CEMENT PLC (2020) 5 NWLR (PT. 
1717) 322: THE ENFORCEABILITY OF 
UNINCORPORATED COLLECTIVE AGREEMENTS IN 
NIGERIA  

Victor Obinna Chukwuma* 

ABSTRACT 

This paper briefly reviews part of the recent decision of the Supreme Court 
in B.P.E v Dangote Cement Plc1 wherein the apex court reiterated the old 
common law position to wit that a collective agreement is not enforceable 
except where it has been incorporated into the contract of employment by 
the parties. The aim of this paper therefore is to discuss the applicability or 
otherwise of this recapitulation by the supreme court on the lower courts 
especially in the light of the doctrine of judicial precedent vis-à-vis the current 
labour dispensation in Nigeria. Adopting a doctrinal and analogical 
approach, the researcher finally submits that the supreme court’s decision 
particularly as it relates to collective agreements, is not binding on the lower 
courts and that, under the new labour dispensation, a collective agreement 
need not be incorporated into an employee’s contract of employment before 
it can be enforced by the court. 

Keywords: Collective Agreements, Enforceability, Labour, National 
Industrial Court of Nigeria (NIC) 

1.0. INTRODUCTION 

A collective agreement is simply a written agreement between an 
employer or a group of employers and a trade union or a group of 
workers, concerning the conditions of work and terms of 
employment. It is usually a product of collective bargaining, that is, it 
stems from a negotiation between the employer’s representatives and 
the workers’ representatives.2 The position at common law is that a 
collective agreement is not enforceable except where parties have 
adopted it into their terms of employment. A learned writer has also 

 
* Victor Obinna Chukwuma Esq. LLB, BL, LLM Student (Unilag), Counsel at 
Adekunle Ojo & Associates, Ikeja, Lagos. He can be contacted via email: 
obinnaonwa132@gmail.com or his phone number: 07069182735. 
1 (2020) 5 NWLR (PT. 1717) 322. 
2 C.K. Agomo, Nigerian Employment and Labour Relations Law and Practice 
(Concept Publications Limited; Lagos, 2018), p. 292. 
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noted that the above common law position has since been the position 
of law in Nigeria.3 However, with the coming into force of the Third 
Alteration Act, 2010, the National Industrial Court of Nigeria (NIC), 
in a number of cases, has refused to follow the said common law 
principle, notwithstanding existing decisions of the Supreme Court 
and the Court of Appeal where the common law principle was applied. 
In the recent case of BPE v Dangote Cement Plc,4 the supreme court 
reiterated the common law principle that collective agreements are 
not enforceable except where they have been incorporated by the 
parties. The likely effect of this decision is that many lawyers and 
scholars may seek to rely thereon to argue that the incorporation of 
a collective agreement into the terms of employment is a fundamental 
requirement without which its enforcement is not possible. It is 
therefore apposite to consider the effect of the above Supreme Court 
decision on the lower courts (that is, the Court of Appeal and National 
Industrial Court). Although the NIC has made its position clear 
through some of its decisions that it can enforce a collective 
agreement even in the absence of incorporation by the parties, there 
is need to ascertain the prospect of those decisions, especially in view 
of the fact that all decisions of the NIC are appealable to the Court of 
Appeal and may be upturned thereat. Will the Court of Appeal likely 
endorse the position of the NIC, or rather reiterate the old common 
law position in line with the Supreme Court’s decision in BPE’s case? 

2.0. FACTS OF THE CASE 

The appellant (BPE) supervised the privatization scheme which saw 
the sale of the Benue Cement Company Plc by the government to 
Dangote Industries Ltd. As a prelude to the sale, the majority of the 
employees of Benue Cement Company Plc were laid off and paid their 
terminal benefits. However, in the course of the privatization, the 
employees of Benue Cement Company Plc, who were sacked due to 
the privatization scheme, sued the appellant and the Benue Cement 

 
3 V. Iwunze, “The General Unenforceability of Collective Agreements under 
Nigerian Labour Jurisprudence: The Paradox of Agreement Without 
Agreement” (2013) 4(3) International Journal of Advanced Legal Studies and 
Governance, p. 4. 
4 (2020) 5 NWLR (Pt. 1717) 322. 
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Company Plc challenging the amount paid to them as terminal benefits, 
on the grounds that the computation of the benefits ought to be based 
on the Staff Handbook of Benue Cement Company Plc and not based 
on the allegedly fraudulent letters of 26th and 27th October 2004. They 
contended that the appellant gave them blank forms (i.e., the letters 
referred to above) to sign after which it proceeded to insert bloated 
figures in the documents as the employees’ terminal benefits. At the 
trial court, upon the order of the learned judge, Benue Cement 
Company Plc was substituted by Dangote Cement Plc; and Alhaji Aliko 
Dangote and Dangote Industries Ltd. were both joined as co-
defendants in the suit. After hearing the parties, the learned trial judge 
agreed with the plaintiff/employees and ordered that since the 
appellant had made some payments to the plaintiff/employees, the 
remaining part of the terminal benefits, as calculated in line with the 
Staff Handbook of Benue Cement Company Plc, should be paid by the 
3rd and 4th Defendants (i.e., Alhaji Aliko Dangote and Dangote 
Industries Ltd). Dissatisfied with the decision of the trial judge, the 3rd 
and 4th defendants appealed to the Court of Appeal where they argued 
that the evidence adduced at the trial court did not justify the placing 
of the burden of paying the balance of the terminal benefits on them. 
The appellant (BPE) also cross-appealed to the Court of Appeal where 
it asked the court to hold that it has paid all the terminal benefits due 
to the plaintiff/respondents and therefore reverse the judgment of the 
trial judge. The plaintiff/respondents also brought a respondents’ 
notice wherein they argued that the statements of defence filed by the 
appellant and its co-defendants were incompetent and urged the court 
to hold that both the appellant and the cross-appellants were jointly 
liable. After hearing the parties, the Court of Appeal held that the 
statements of defence filed by the appellants and its co-defendants 
were incompetent since they were not signed by legal practitioners 
known to law. The court however set aside the order of the trial judge 
which placed liability of paying the remaining balance of the terminal 
benefits on the 3rd and 4th defendants, and in its stead ordered that 
only the appellant (BPE) shall bear the liability of paying the said 
remaining balance. The appellant therefore appealed to the supreme 
court and urged the court to reverse the decisions of the lower 
courts. In unanimously allowing the appeal, the Supreme Court held 
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that the lower court was wrong in striking out the statements of 
defence of the appellants and its co-defendants since the 
plaintiff/respondents had acquiesced to the procedure at the trial 
court and therefore could not complain at the appellate stage. In all, 
the apex court found that the case of the plaintiff/respondents was not 
proved and therefore reversed the order directing the appellant to 
pay them the balance of the terminal benefits in line with the Staff 
Handbook of Benue Cement Company Plc. In support of its decision, 
the Supreme Court, per Galumje (JSC), pointedly held as follows: 

Any collective agreements, except where they have 
been adopted as forming part of the terms of 
employment are not enforceable. The enforcement of 
such agreement is by negotiation between the parties 
to the agreement. In the instant case, there is no 
evidence that the exhibits referred to as entitling them 
to certain payment were adopted as forming part of 
the employment of the 4th – 9th respondents (that is, 
the plaintiffs/respondents).5 The exhibits are therefore 
not enforceable. The failure to act in strict compliance 
with the exhibits is non justiciable. See UBN Ltd v. Edet 
(1993) 4 NWLR (Pt. 287) 288. The order directing the 
appellant to pay balance of the terminal benefit by the 
lower court is totally wrong and it is hereby set aside. 

The above part of the Supreme Court’s decision constitutes the 
fulcrum of this paper. The apex court held that since the exhibits upon 
which the respondents/employees hinged their claim, were merely 
collective agreements, they cannot be enforced, in the absence of 
evidence of their incorporation into their terms of employment. 

3.0. COMMENTS 

From the above decision of the Supreme Court, particularly as it 
relates to collective agreements, three points can be deduced, namely: 
(1) that a collective agreement is not enforceable unless it has been 
adopted/incorporated by the parties; (2) that the enforcement of a 
collective agreement is by way of negotiation; and (3) that the failure 
to act in strict compliance with a collective agreement is not 

 
5 Emphasis mine 
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justiciable.6 There is no gainsaying the fact that the Supreme Court 
adopted a common law approach when it arrived at the above points. 
Given the recency of this recapitulation by the apex court, it is 
arguable that we are back to the old common law rule where a 
collective agreement is, at best, treated as a gentleman’s agreement. 
However, with the current posture of the NIC, it does not appear 
that such an argument may fly. In the recent case of PENGASSAN v MRS 
Oil Nigeria Plc & 4 Ors.,7 the NIC, responding to an invitation by the 
defendant who had asked the court to hold that a collective agreement 
was only a gentleman’s agreement and as thus not enforceable, held as 
follows: 

In coming to this decision, let me state that I am not 
oblivious of the argument of the learned Counsel to 
the 1st - 3rd Defendants that the 3 exhibits put up for 
interpretation and enforcement are at best gentleman 
agreement or collective agreements which remain for 
all intents and purposes unenforceable. The exhibits 
are no doubt evidence of voluntarily entered 
agreement creating rights and obligations. The rights 
and obligations created are not illegal and all the 
parties have capacity to enter into same. The parties 
to these agreements have not argued against their 
being parties to these agreements. The agreements are 
not inhibited by any vitiating elements. What then is to 
render them unenforceable? I see none. I am inclined 
to agree completely with the position of the law as 
aptly canvassed by learned Counsel to the Claimant 
that with the intervention of Section 254C, 
Constitution of the Federal Republic of Nigeria, 1999 
(Third Alteration) Act, 2010 collective agreements are 
now enforceable. Indeed, if they are not to be 
enforceable the power conferred on this Court by the 
Constitution would have been of no meaning. 

From the above decision, it is clear that the NIC is not disposed to 
accept arguments that tend to bring back the old common law 
principle as regards the unenforceability of collective agreements 

 
6 The above points were similarly the position of the Court of Appeal in UBN v 
Edet (supra) which the apex court referred to in the case at hand. 
7 NICN/LA/595/2012, delivered on 27 May 2020, para. 50. 
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generally. It is therefore pertinent to determine at this juncture, the 
impact of the Supreme Court’s reiteration in BPE’s case8 of the 
common law position on the Nigerian labour jurisprudence. Are the 
lower courts bound to follow the recent Supreme Court’s decision? 
By simple logic, under the architecture of hierarchy of courts, the 
Court of Appeal and the National Industrial Court, being lower in 
hierarchy than the Supreme Court, are automatically bound by the 
decisions of the Supreme Court.9 In the case of Osakwe v FCE (Tech) 
Asaba & Ors,10 the Supreme Court issued a stern warning against the 
refusal by lower courts to follow its decisions on a similar point or 
issue. The apex court described such attitude as “judicial 
impertinence” “gross insubordination” “undesirable” and “distasteful.” 
On this note, it is arguable that the pronouncement of the apex court 
in BPE’s case, as regards the unenforceability of unincorporated 
collective agreements, is binding on the lower courts. The refusal by a 
lower court to abide by the decision of a superior court where the 
facts are similar, is jurisprudentially frowned on under Nigerian law. 
This was aptly captured by Professor G.N. Okeke in the following 
words: 

A precedent is weighty in the Nigerian legal system. It 
has an overriding influence on judges and their 
decisions. Any arbitrary derogation from it by self-
willed judges is costly because whatever decision or 
decisions such judges come up with might be upturned 
on appeal, thereby rendering their efforts at arriving at 
the decisions, exercises in futility; a waste of time, 
strength, money and other resources, an unwise 
adventure into legal foolishness and a willing exposure 
to unnecessary jeopardy.11 

 
8 Supra n 4. 
9 Alhaji Mohammed & Anor v Olawunmi & 9 Ors. (1993) 4 NWLR (Pt. 287) 254; 
Buhari v Obasanjo (2005) 13 NWLR (Pt. 941) 1; Savannah Bank v Ajilo (1989) 1 
NWLR (Pt. 97) 305. 
10 (2012) 27 NLLR (Pt. 76) 1. 
11 G.N. Okeke, “Judicial Precedent in the Nigerian Legal System and a Case for 
Its Application under International Law” (2010) 1 Nnamdi Azikiwe University 
Journal of International Law and Jurisprudence, p. 112. 
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On the other hand, abiding by judicial precedent is in fact a choice to 
tow the path of honour. Some scholars have also pointed out the 
advantages of following past decisions in line with judicial precedent 
and these include: certainty and predictability of law, promotion of 
judicial efficiency, scientific development of the law, prevention of 
partiality or prejudice, delimitation of judicial function, reduction of 
error, etc.12 It may therefore be argued on the strength of the above 
authorities, that the position of the Supreme Court as regards the 
unenforceability of collective agreements is binding on the lower 
courts. Notwithstanding the above argument, a careful perusal of 
some decisions of the NIC appears to lead to a different conclusion. 
In Valentine Ikechukwu Chiazor v Union Bank of Nigeria,13 the NIC 
rejected the defendant’s argument that the court was bound to follow 
the case of Union Bank of Nigeria v Emmanuel14 based on the doctrine 
of judicial precedent. In UBN’s case,15 the Court of Appeal had held 
that a collective agreement was not enforceable except it has been 
incorporated into the workers terms of employment. In refusing the 
request of the defendant, the NIC explained that the cause of action 
in UBN’s case arose before the coming into force of the Third 
Alteration Act, 2010 and that the decision therein was based on the 
old state of law regarding the enforceability of collective agreements. 
The NIC further explained the difference between section 7(1)(c)(i) 
of the National Industrial Court Act 2006 and section 254C(j) of the 
Constitution (Third Alteration Act, 2010). Section 7 of the NIC Act 
empowered the NIC to interpret collective agreements while section 
254C(j) of the Constitution empowered the NIC to not only interpret, 
but also to apply collective agreements. The NIC held that the 
implication of this provision is that since the court has the power to 
apply collective agreements, it follows that they are enforceable and 
binding. The NIC further held that the old position which treated 
collective agreements as binding in honour only is a common law 
principle which the NIC is empowered to relax by virtue of sections 

 
12 E.A. Ikegbu, S.A. Duru, and D.U. Emmanuel, “The Rationality of Judicial 
Precedent in Nigeria’s Jurisprudence” (2014) 4(5) American International Journal of 
Contemporary Research, p. 151-152. 
13 NICN/LA/122/2014, the judgment of which was delivered on 12 July 2016. 
14 (2012) 11 NWLR (Pt. 1312) 550. 
15 Ibid. 
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13 and 15 of the NIC Act, where the principle appears to be in conflict 
with the rules of equity. Therefore, based on the above points, the 
NIC is fully empowered to apply a collective agreement once it is 
established that the parties are bound by the agreement. It is 
immaterial that it was not incorporated into the contract of 
employment. Similarly, citing Valentines’ case,16 the NIC in the case of 
Lijoka v First Franchise Service Limited,17 held as follows: 

The defendant’s counsel had contended that the 
current state of law on collective agreements as 
espoused by the Supreme Court in Akauve Moses 
Osoh & Ors v. Unity Bank Plc (2013) 9 NWLR (Pt. 
1358) 1 at 29 is that collective agreements are not 
legally binding and cannot create legal obligations 
unless the collective agreement has been incorporated 
into the employee’s contract of employment. This 
argument of the defendant’s counsel reveals the 
uncritical citation and application of case law 
authorities out of context. The point I seek to make 
here is that the cause of action in Osoh arose in 1994, 
when the action was filed at the High Court of Edo 
State, Benin long before the Third Alteration to the 
1999 Constitution came into being… As at 1994, when 
the cause of action arose in Osoh, there was no 
provision of law that permits the interpretation and 
application of collective agreements as we have under 
section 254C(1) of the 1999 Constitution. Whatever 
it was in 1994, section 254C(1) of the 1999 
Constitution as inserted by the Third Alteration to the 
1999 Constitution has altered that position.18 

Applying the above logic to the instant case (BPE’s case), it is pertinent 
to consider when the cause of action arose. In the instant case, the 
cause of action arose in 2003 when the Federal Government of 
Nigeria decided to privatize the Benue Cement Company Plc – the 
respondent/employees’ employer. In this connection, the brilliant logic 
contained in the above decisions of the NIC can also be applied mutatis 

 
16 Supra n 13. 
17 Lijoka Olaniyi Dennis & 1677 Ors v First Franchise Service Ltd & Anor 
(NICN/LA/527/2013 the judgment of which was delivered on 6 February, 2019) 
18 Per Hon. Justice B.B. Kanyip, at para. 84. 



(2021) UNILAG Law Review Vol. 4 No. 2 

263 

mutandis to the issue at hand. Therefore, the cause of action in BPE’s 
case, having emanated before the coming into force of the Third 
Alteration Act, 2010, the decision of the Supreme Court therein to 
the extent that a collective agreement must be incorporated by parties 
before it could be enforced, belongs to the old state of law and 
therefore not binding under the new labour dispensation. Presently, it 
seems that to enforce a collective agreement, all that the Claimant 
needs to prove is that he is a member of the trade union that 
negotiated and signed the collective agreement and that the collective 
agreement applies to him. More so, the requirement of establishing 
that he is a member of the trade union only applies where the claimant 
is a senior staff of the defendant/employer19 In the case of a junior 
staff, membership of trade unions is based on eligibility unless the staff 
in question is shown to have actually opted out individually and in 
writing.20 Therefore, while a senior staff will be required to plead and 
prove by concrete evidence that he is a member of a trade union 
before he can enforce a collective agreement negotiated by the said 
trade union, a junior staff is automatically assumed to be a member of 
a trade union once he is eligible to be a member of the said trade 
union. In any case, whether by proof of membership or eligibility as 
the case may be, once the claimant/employee shows that the collective 
agreement applies to him and that the agreement is not tainted with 
any vitiating element, such agreement can be enforced even in the 
absence of evidence of its adoption into the terms of employment. 

It appears however that the logic of the NIC in the above-mentioned 
cases (Valentine and Lijoka) has not been affirmed yet by the Court of 
Appeal. It is apposite to note that, by the decision of the Supreme 
Court in Skye Bank Plc v Iwu,21 all decisions of the NIC are now subject 
to the review of the Court Of Appeal and by section 243(4) of the 
Constitution of the Federal Republic of Nigeria (CFRN) 1999 (as 

 
19 Mrs. Bessie Udhedhe Ozughalu & Anor v Bureau Veritas Nigeria Limited 
(NICN/LA/626/2014, the judgment of which was delivered on 20 March 2018). 
20 Lijoka v First Franchise Service Ltd & Anor (supra n 17, at para. 87); NUPENG v 
MWUN (2015) 61 NLLR (Pt. 214) 403 at 465; Mr. Eyiaromi Oladele v AG Lagos 
State NICN/LA/102/2013 (the judgment of which was delivered on the 6 June 
2017); Bethel Ezego v NUFBTE & Anor. NICN/LA/221/2017 (the judgment of which 
was delivered on 16 July 2018). 
21 (2017) 16 NWLR p. 24. 
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amended), the decisions of the Court of Appeal in respect of civil 
appeals from the NIC are final and cannot be further appealed to the 
Supreme Court.22 In other words, a decision of the NIC can in 
appropriate cases be upturned by the Court of Appeal. Thus, the 
question at this juncture is whether the Court of Appeal will likely 
adopt the reasoning contained in the NIC judgments discussed above 
or rather opt to follow the Supreme Court’s position in BPE’s case in 
line with the doctrine of judicial precedent. If the Court of Appeal opts 
to follow the position in BPE’s case, the implication will be that the 
common law position, as regards the legal status of collective 
agreements, will still remain the extant law. However, it is submitted, 
with profound humility, that the reasoning of the NIC in Valentine and 
Lijoka is logical, cogent and plausible so that there is no doubt that the 
Court of Appeal will equally toe the line.   

A fortiori, the provisions of law relied upon by the NIC in arriving at its 
position are clear and unambiguous.23  The advent of the Third 
Alteration Act 2010 introduced a new dispensation in the Nigerian 
labour jurisprudence where labour disputes can be resolved with 
inflexibility and this includes the relaxation of the operation of 
common law rules where necessary. His lordship, Akaahs (JSC) aptly 
noted this point when he held as follows: 

… the constitution was amended by the Third 
Alteration to the 1999 Constitution which recognized 
the court as a specialised court and provided in section 
254C the exclusive jurisdiction of the court over all 
labour and employment issues. Specialised courts of 
limited and exclusive jurisdiction are seen as fulfilling a 
growing need for expertise in increasingly complex 
areas of law. The resolution of labour and employment 
disputes is guided by informality, simplicity, flexibility and 
speed. Specialised business courts will no doubt play an 
important role in the economic development of the 
country.24 

 
22 Ibid, per Nweze, JSC, at 101-102, paras. A-C. 
23 S. 7(1)(c), 13, and 15 NIC Act; S. 254C(j) of the Constitution of the Federal 
Republic of Nigeria (CFRN) 1999 (as amended). 
24 Skye Bank Plc v Iwu (supra n 21), at 162-163, paras. G-H, A-B, respectively. 
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In as much as the Third Alteration Act was apparently targeted at 
elevating and expanding the status and jurisdiction of the NIC, it is 
submitted that the Court of Appeal is not excluded from the far-
reaching impact of the amendment. This is because, all decisions of the 
NIC are appealable to the Court of Appeal and by virtue of section 
243(4) of the Constitution, the Court of Appeal is accorded a special 
status akin to that of the Supreme Court, in respect of civil appeals 
from the NIC. This was aptly captured by the Supreme Court, per 
Nweze JSC, as follows: 

…unlike the Federal High Court and other categories 
of High Courts, its (National Industrial Court) 
decisions are, deliberately, made appealable only to the 
lower court, the Court of Appeal; there being no 
further appeal beyond that court, section 243 (4). In 
fact, by the most thoughtful insertion of section 243 
(4) supra, the draftsman achieved two things. Firstly, 
the apex court was insulated or shielded from the 
armada of appeals it would have, without this outer 
provision in section 243 (3) (supra), been inundated 
with having regard to the range of persons under the 
trial court’s jurisdiction (rationae personae) and range 
and diversity of the subject matters over which it 
exercises jurisdiction … Secondly, the said section 243 
(4) (supra) spares the litigants before the trial court 
the forensic drudgery and weariness associated with 
agitating matters from trial courts to the apex court, 
often decades…25 

An arguable implication of the foregoing is that, apart from the NIC, 
the Court of Appeal also has a crucial role to play in the advancement 
of the new labour dispensation introduced by the Third Alteration Act 
2010. This includes ensuring the actualization of the mandate of the 
NIC in preventing all forms of injustice and unfair labour practices in 
the Nigerian labour realm, and to displace the operation of archaic 
common law principles that work hardship for Nigerian workers. By 
the combined reading of Order 4 Rule 1 of the Court of Appeal Rules, 
2016 and section 16 of the Court of Appeal Act,26 in conjunction with 

 
25 Ibid, at 102-103, paras. G-H, A-B, respectively. 
26 Cap. C37, Laws of the Federation of Nigeria (LFN) 2004. 
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section 254C of the CFRN 1999 (as amended) and sections 7, 13 and 
14 of the NIC Act, the Court of Appeal has all the powers and duties 
of the NIC when sitting on appeal over a decision of the NIC. It is 
therefore expected that when faced with the question of enforceability 
of unincorporated collective agreements, the Court of Appeal will 
adopt the flexible approach of the NIC as discussed earlier, in the spirit 
of the new labour dispensation. 

The ratio contained in Valentine and Lijoka is also supported by a 
plethora of judicial authorities.27 In Obiuweubi v CBN,28 for instance, the 
Supreme Court, per Rhodes-Vivour (J.S.C) pointedly held as follows: 

The law in force, or existing at the time of action arose 
is the law applicable for determining the case. The law 
does not necessarily determine the jurisdiction of the 
court at the time that jurisdiction is invoked. That is to 
say the law in force at the time cause of action arose 
governs determination of the suit while the law in 
force at the time of trial based on the cause of action 
determines the court vested with jurisdiction to try 
the case. 

Furthermore, in Osakwe’s case29 the Supreme Court held that 
notwithstanding the bindingness of its decisions on the lower courts, 
where the principle enumerated in its decision is not applicable to the 
case before the lower courts, the doctrine of judicial precedent will 
not apply.30 In this connection, it is submitted that the common law 
principle which was reiterated by the Supreme Court in BPE’s case, has 
been rendered inapplicable to all post-Third Alteration Act causes of 
action in labour law by virtue of the Third Alteration Act 2010. More 
so, the common law attitude to collective agreements is no longer 
fashionable all over the world, as countries such as the UK, USA, 

 
27 Obiuweubi v CBN (2011) 7 NWLR (Pt. 1247) 465 at 495; (2011) All FWLR (Pt. 
575) 208 and Keystone Bank Limited v Mr. Olukayode Abiodun Oyewale (2014) 
LPELR-23612(CA). 
28 Obiuweubi v CBN (ibid), at 495, paras. C-D. 
29 Supra n 10. 
30 Ibid, at 40, paras. D-E. 
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Netherlands and many others now recognize the bindingness of 
collective agreements.31  

4.0. CONCLUSION 

The common law principle to the effect that collective agreement is 
only a gentleman’s agreement which is not enforceable at law except 
where it has been incorporated into the contract of employment by 
the parties, is stringent and no longer fashionable. Although the 
Supreme Court of Nigeria in the recent case which was discussed in 
this paper, reiterated the said common law principle, it is implausible 
to argue that the decision has the effect of returning the Nigerian 
labour jurisprudence to the old common law era as regards the 
enforceability of collective agreements. In the words of a learned 
scholar: 

Choice of law needs to shed its past. The decision to 
apply one law over another should not be thought of 
as an arcane mystery, something that can only be 
attempted by the High Priests of the Temple Currie; 
nor should choice-of-law problems be treated as 
delicate political problems requiring the wisdom of 
Kissinger or the younger Pitt. The question of law 
application presents no difficult conceptual problem: 
The court identifies relevant policies and decides which 
should control on the facts before it. Grand theory is 
not needed, although common sense is.32 

This research submits that the “cause of action” ratio applied by the 
NIC in the cases discussed in this work, is in line with common sense 
and is not tantamount to a departure from the doctrine of judicial 
precedent. The approach of the NIC to collective agreements, as seen 
in the cases highlighted in this paper, accords with international best 
labour practices as it reflects the intendment of the International 
Labour Organization (ILO). Article 3(1) of the ILO Recommendation 
No. 91 on collective agreements provides that collective agreements 
should be binding on the signatories thereto and those on whose 

 
31 Supra n 3, at 7. 
32 W.L. Reynolds, “Legal Process and Choice of Law” (1997) 56 Maryland Law 
Review, p. 1410. 



(2021) UNILAG Law Review Vol. 4 No. 2 

268 

behalf the agreement is concluded and that employers and workers 
bound by a collective agreement should not be able to include in 
contracts of employment stipulations contrary to those contained in 
the collective agreement.33 Although in BPE’s case, the Supreme Court 
reiterated the common law principle, the decision was based on the 
old state of law which was applicable to the cause of action in that 
case. It is therefore submitted that the case will not pose a problem 
to the lower courts when dealing with the enforcement of 
unincorporated collective agreements in future cases. It is further 
recommended that once an employee shows that a collective 
agreement applies to him and that the agreement is not tainted with 
any vitiating element, such agreement should be enforceable 
notwithstanding that the collective agreement has not been 
incorporated into the employee’s terms of employment. 

  

 
33 ILO Recommendation No. 91 on Collective Agreements, adopted in 1951 at 
the 34th ILC Session, Geneva.  
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