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ABSTRACT 

Where the victory of a party in an election is rendered nugatory as a result 

of the exercise of administrative powers of the electoral commission, an issue 

arises as to the appropriate forum for judicial actions. The Electoral Act 

2010 and 1999 Constitution of the Federal Republic of Nigeria are both 

silent on the subject. The Court had an opportunity to determine this issue 

in Rochas Anayo Ethelbert Okorocha v Independent National Electoral 

Commission & 7 Ors and thus, had set a precedent in this regard. This 

paper seeks to highlight the category of post-election issues which confer 

jurisdiction on the regular court and an Election Petition Tribunal, using the 

parameter of the landmark decisions of the Court in the case in review. It 

espouses the propriety of the decisions therein in line with the provisions of 

the Constitution of the Federal Republic of Nigeria, 1999 and judicial 

precedents. 

1.0.  INTRODUCTION: MEANING OF JURISDICTION 

Jurisdiction refers to the authority of a court to decide matters that 

are litigated before it, or to take cognisance of matters presented in a 

formal way for its decision.2 These authorities are generally conferred 

on the courts by statute, constitution or the Law under which the 

Court is constituted.3 The issue of jurisdiction is so fundamental that 

where a court has no jurisdiction, it is a futile exercise for that court 

to embark on the hearing of the matter because the decisions of the 

 
1 FHC/ABJ/CS/296/2019. 
* This Article was written by Onyemauche Ibezim and Ifunanya Nwodigwe; 

Associates at Kenna Partners. They can be reached via 

oibezim@kennapartners.comu and inwodigwe@kennapartners.com 

respectively. 
2 Halsbury Laws of England, 4th ed., vol. 10, paras. 715, p. 523. 
3 National Bank (Nigeria) Ltd. & Anor. v Shoyoye & Anor (1977) LPELR-SC.312/1975. 
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court made without jurisdiction, no matter how brilliant, goes to a 

nullity. The Supreme Court in Okorocha v UBA4 held that; 

It is trite law that jurisdiction is the life wire of any case 

and is a threshold which is so fundamental that any 

decision reached by any Court of law no matter how 

superb, beautiful, or sound such case is a nullity once 

such trial Court or tribunal or appellate Court lacks 

jurisdiction to determine or adjudicate on the matter or 

appeal5 

The issue of jurisdiction is so significant that it could be raised at any 

time in a proceeding.  Once it is raised during a proceeding, the court 

must first determine whether it has jurisdiction or not at the earliest 

stage before the merits of the case or the substantial issues are 

considered and determined.6 The court in determining whether it has 

jurisdiction must consider the nature of the claimant's claim in relation 

to the constitutional provisions establishing the court.7 Furthermore, 

it is the plaintiff’s claim as endorsed in the Writ of Summons and 

Statement of Claim or the Affidavit in support of its Originating 

Summons that the Court considers to determine whether or not it 

has jurisdiction to entertain the action.8 

As stated earlier, the 1999 Constitution (as amended) creates the 

Court and provides for the extent of the jurisdiction of the Court.9 

The Election Petition Tribunal being a creation of the Constitution is 

conferred with the scope and jurisdiction of matters it can entertain.10 

The Supreme Court affirmed this position in the case of Dankwambo 

v Abubakar & Ors11 where the court held thus; 

 
4 (2018) LPELR-45122(SC). 
5 See also Kurma v Sauwa (2018) LPELR-SC.746/2016. 
6 Dr. J. Sokefun and N.C. Njoku, “The Court System in Nigeria: Jurisdiction and 

Appeals” (2016) 2 International Journal of Business and Applied Social Science 

https://ijbassnet.com/storage/app/publications/56fcacaab8e9511459399850.pdf 

(accessed 8 August, 2019). 
7 TSKJ (Nig) Ltd v Otochem (Nig) Ltd (2018) LPELR-44294(SC). 
8 Alamieyeseigha v Igoniwari (No. 2) (2007) 7 NWLR (Pt.1034) 524 at 573. 
9 Supra n 2. 
10 Constitution of the Federal Republic of Nigeria (CFRN) (1999) (as amended), 

s. 285(1). 
11 (2015) LPELR-25716(SC). 

https://ijbassnet.com/storage/app/publications/56fcacaab8e9511459399850.pd
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The law is well settled that jurisdiction is a creation of 

statute or the Constitution. The jurisdiction of the 

Election Tribunal and the Court of Appeal in respect of 

election petitions is derived from the 1999 Constitution 

(as amended). It is therefore both statutory and 

constitutional.12 

Section 285 of the 1999 Constitution (as amended), clearly specifies 

the extent of the jurisdiction of the National and State Houses of 

Assembly Election Petitions Tribunal; it provides as follows; 

(1) There shall be established for each States of the 

Federation and the Federal Capital Territory, one or 

more election tribunals to be known as the National and 

State Houses of Assembly Election Tribunals which shall, 

to the exclusion of any Court or Tribunal, have original 

jurisdiction to hear and determine petitions as to 

whether –   

a) Any person has been validly elected as a member of 

the National Assembly; or 

b) Any person has been validly elected as member of the 

Houses of Assembly of a State 

Section 285(2) of the Constitution also went further to state that: 

There shall be established in each State of the Federation 

an Election Tribunal to be known as the Governorship 

Election Tribunal which shall, to the exclusion of any 

court or tribunal, have original jurisdiction to hear and 

determine petitions as to whether any person has been 

validly elected to the office of Governor or Deputy 

Governor of a State. 

The Electoral Act reaffirmed the above in Section 133 (1), where it 

states that: 

No election or return of an election under this Act 

shall be questioned in any manner other than by a 

petition complaining of an undue election or undue 

return (herein referred to as an election petition) 

presented to the competent tribunal or court in 

 
12 ANPP v Goni (2012) LPELR SC.1/2012. 
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accordance with the provisions of the constitution or 

of this Act and in which the person elected or returned 

is joined as a party. 

From the above provisions of the 1999 Constitution (as amended) and 

the Electoral Act, 2010 (as amended), it can be deduced that the 

jurisdiction of an election petition tribunal is limited to post-election 

disputes.13 This can be inferred from the wordings of the provisions 

of the Constitution which states that the jurisdiction of the tribunal is 

limited to questions “as to whether any person has been validly elected 

to the office…” This position seems to have received judicial stamp 

where the Court in Faleke v INEC14 held that “the jurisdiction of the 

election petition tribunal is not at large but limited to the 

determination of petition relating to whether any person has been 

validly elected…”. Thus, it is logically and legally safe to conclude that 

disputes relating to electioneering that arise prior to the conduct of 

an election, usually referred to as “pre-election issues”, will not fall 

within the jurisdiction of the tribunal. 

The foregoing formed the basis of the Court of Appeal’s decision in 

Mbina v INEC15 where the Court held that the issue which arises prior 

to the conduct of the election cannot be brought before the tribunal 

as such is a pre-election matter.16 The proper forum for issues which 

border on pre-election matters is the High Court.17 In ANPP v Argungu 

& Ors18 where the nomination, withdrawal and substitution of 

candidates in the election formed the basis of the issue, the court held 

that such matters are not within the jurisdiction of the Election 

Petition tribunal. The court specifically held that “pre-election matters 

are to be ventilated either in the High Court of a State and Federal 

Capital Territory or Federal High Court”. 

Also, the jurisdiction of the tribunal is limited by the grounds of the 

petition brought before the tribunal. Section 138 (1) (a)-(d) of the 

 
13Mbina & Anor v INEC & Ors. (2017) LPELR-43248(CA). 
14 (2016) 18 NWLR (Part 1543) 61 at 132 to 133. 
15 Supra n 13. 
16 See also Gwede v INEC (2014) 18 NWLR (Pt. 14) 38. 
17Ameachi v INEC (2008) 5 NWLR (Pt. 1080) 227; Ugwu v Ararume (2007) 9 

NWLR (Pt.1038) 137. 
18 (2008) LPELR-CA/K/EP/NA/52/2007. 
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Electoral Act 2010 sets out the grounds upon which an election can 

be questioned before an Election Tribunal. It provides as follows: 

(1) An election may be questioned on any of the 

following grounds: 

a) That a person whose election is questioned was, at 

the time of the election, not qualified to contest the 

election.  

b) That the election was invalid by reason of corrupt 

practices or non-compliance with the provisions of this 

Act;  

c) That the respondent was not duly elected by majority 

of the lawful votes cast at the election: or  

d) That the petitioner or its candidate was validly 

nominated but was unlawfully excluded from the 

election. 

e)  That the person whose election is being questioned 

submitted an affidavit containing false information of a 

fundamental nature in support of his qualification for the 

election to INEC.19 

Where the grounds of the petition fall outside those set out by the 

provisions of Section 138 (1) (a)-(e) of the Electoral (Amendment) Act, 

2015, the tribunal shall be robbed of the jurisdiction to entertain such 

petition. For instance, matters that border on constitutional questions 

or administrative powers conferred by the Constitution are not within 

the scope of an Election Tribunal's jurisdiction.20 Thus, for an election 

matter to fall within the exclusive jurisdiction of the Election Tribunal, 

the grounds upon which the petition was brought must be one of the 

grounds set out in Section 138 of the Electoral (Amendment) Act. The 

Court affirmed this position in Zaranda v Tilde,21 where it held that an 

Election Tribunal lacks the jurisdiction to hear an election petition on 

 
19 Electoral (Amendment) Act, 2015. See also CFRN (1999) (4th Alteration), s. 

285(9) – (14).  
20 Supra n 10. See also Adams v Umar & Ors (2008) LPELR-3591-CA. 
21 (2008) 10 NWLR (Pt. 1094) 184 at 212. 
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grounds other than those provided under Section 145 of the Electoral 

Act, 2006 (now section 138 of Electoral (Amendment) Act, 2015). 

Another point worthy of note, as it relates to the jurisdiction of an 

Election Petition Tribunal, is the issue of who can bring an election 

petition. The Electoral Act makes provision on the appropriate parties 

in an Election Petition Tribunal. Section 137(1) (a) and (b) of the Act 

provides that an election petition may be presented by a candidate in 

an election and a political party which participated in the election. The 

petitioner in an election petition is usually the party who participated 

as a candidate in an election but is contesting the election of the other 

candidate who has been declared the winner of an election. The 

Electoral Act, 2010 (as amended) in Section 137 (2) implied the above 

assertion when it provided that “a person whose election is 

complained of is, in this Act, referred to as the Respondent”. Thus, it 

can be rightly inferred that the winner of an election is not expected 

to complain of same or challenge another contestant who lost out by 

way of petition.  

The above point raises the question as to whether a winner in an 

election can file a cross-petition. This is because the provisions of the 

Act clearly referred to the winner of an election as the respondent, 

thereby shutting out the winner from seeking any remedy in the 

tribunal. The clear interpretation of the Act reveals that it does not 

envisage a situation in which a petition is presented against the loser 

of the election nor where the winner in an election becomes a 

petitioner by way of cross-petition. However, the Court of Appeal in 

resolving the appeal before it in Idris Ibrahim v ANPP22 suggested that a 

winner in an election may file a cross-petition under the grounds as 

provided by Section 138 of the Act. In the case of Idris Ibrahim v ANPP,23 

the 2nd petitioner who was disqualified by INEC before the election 

brought a petition after the election challenging the return of the 

respondent, the respondent in his counter-affidavit and preliminary 

objection argued that the second petitioner was not qualified to 

 
22 (2008) 8 NWLR (Pt. 1088) 1. 
23 Ibid. 
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participate in the election relying on Section 138 (1) (a) of the Electoral 

Act. The Court held that:  

Any respondent to an election petition who intends to 

rely on that ground must file a cross-petition. In the 

instant case, the appellant who sought to challenge the 

second petitioner’s qualification ought to have filed a 

cross-petition. 

The obiter of the Court of Appeal in the above matter resounds the 

fact that the petitioner may in certain circumstances be in such a 

position that requires him to seek a remedy. Reliance was placed on 

the Latin maxim ubi jus ibi remedium (where there is a right, there is a 

remedy). However, the Act is fashioned in such a manner that the 

petitioner is deprived of presenting a petition and the statutory 

petitioner is tactlessly limited by the grounds of the petition as 

provided by the Act.24 The fact that petitions on post-election disputes 

can be presented only on the basis of one or more of the grounds 

stated in Section 138 of the Act cannot be overemphasized. The 

ground for the petition must be stated in terms clear enough as to 

bring it within one of the grounds listed in the Act.25 

This obviously prevents a party, who has suffered a wrong in a post-

election dispute from approaching the tribunal to seek redress on the 

grounds that he is the winner in an election or that his ground of 

petition does not fall within the grounds provided in the Electoral Act. 

Though the Act did not envisage that a winner of an election would 

file a process in a post-election dispute at the tribunal, recent 

happenings has shown that the winner of an election may find himself 

in such a situation that requires him to seek a remedy or counter the 

petition filed by a loser by way of cross-petition. The drafters of the 

Act did not consider the fact that the winner in an election may be 

frustrated by some administrative powers which will render such 

victory nugatory. 

A practical example is where an election has been duly conducted and 

the winner was declared and accordingly returned by the returning 

 
24 See Ngige & Anor v INEC & Ors (2014) LPELR-25413(CA). 
25 See Ojukwu v Yar’adua & Ors (2009) 12 NWLR (PT 1154) 50. 
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officer in accordance with the Electoral Act. However, the acclaimed 

winner cannot assume office because the electoral commission has 

refused or failed to issue him the certificate of return. In such 

circumstances, the fact that the winner won the election and was 

declared winner becomes irrelevant as his victory has been frustrated.  

Where the winner in the above illustration desires to approach the 

court or tribunal for a redress which is required in this regard, 

questions as to which court or tribunal has the requisite jurisdiction 

to entertain the suit would arise. The question may be whether the 

Election Tribunal has jurisdiction, since the issue is a post-election 

matter or whether the jurisdiction will be vested in the regular courts 

because the issue relates to the exercise of administrative powers of 

the commission post-election (which did not arise from the conduct 

of the election). The above scenario is the crux of this paper as seen 

in the case of Rochas Anayo Ethelbert Okorocha v Independent National 

Electoral Commission & 7 Ors.26 The Federal High Court when 

approached had an opportunity to determine and distinguish between 

a post-election matter that clearly falls within the exclusive jurisdiction 

of the tribunal and those that can be entertained by the Federal High 

Court. 

2.0.  BRIEF FACTS OF THE CASE 

The plaintiff, Rochas Okorocha contested for senatorial position 

representing Imo West Senatorial district in the 2019 general 

elections held on 23rd February in Imo State on the platform of All 

Progressives Congress (APC). Upon conclusion of the polls and the 

counting of votes at the Orlu Local Government Area of Imo State, 

the plaintiff got the highest number of votes cast at the election by 

polling a total number of 97,762 votes while his closest rival being the 

second defendant and candidate of the People’s Democratic Party 

polled 68,117 votes. On 25th February, 2019 the returning officer, 

Innocent Ibeawuchi declared the plaintiff as the winner of the election 

of the Senatorial seat representing Imo West district and duly 

returned him as the Senator-elect. However, the returning officer 

subsequently informed the first defendant (INEC) that his actions were 

 
26 Suit No. FHC/ABJ/CS/296/2019 (unreported). 
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carried out under duress, the first defendant on the strength of the 

observations of the returning officer refused to issue the plaintiff his 

Certificate of Return. On 15th of March, 2019, the plaintiff filed an 

originating summons challenging the validity of the administrative 

decision of the first defendant to refuse to issue him his Certificate of 

Return and seeking other declaratory reliefs against the first 

defendant. The plaintiff in his affidavit in support of his Originating 

Summons alleged that on 11th March 2019, upon the publication of a 

comprehensive list of elected candidates by the first defendant on its 

website titled “2019 Senatorial Election 23February list of elected 

candidates who would be issued with certificates of return on 14th 

March, 2019”, his name was omitted from the said list of elected 

candidates. The plaintiff also alleged that he discovered from the 

remarks section of the published list that the reason for the omission 

of his name was that his declaration was made under duress. The first 

to eighth to defendants in response filed Counter-Affidavits in 

opposition to the plaintiff’s Originating Summons and alleged that the 

returning officer made the declaration under duress and also raised 

preliminary objections basically challenging the jurisdiction of the court 

to hear and determine the matter on the grounds that it is a post-

election matter which is exclusively within the jurisdiction of the 

election petition tribunal. 

3.0.  THE DECISION OF THE COURT 

 

3.1.  On the issue of jurisdiction: 

The defendants in their preliminary objections challenged the 

jurisdiction of the Federal High Court to determine the suit on the 

grounds that the matter being a post-election dispute falls within 

the exclusive jurisdiction of the Election Petition Tribunal in 

accordance with section 133(1) of the Electoral Act. In response, 

the plaintiff argued that the issues for the determination basically 

border on the exercise of the administrative powers of INEC which 

falls within the jurisdiction of the Federal High Court as provided 

by section 251(1) (r) of 1999 Constitution. 



(2020) UNILAG Law Review Vol. 4 No. 1 

246 

 

The presiding judge in determining this issue highlighted the claims 

sought by the petitioner to wit:  

a. to interpret Sections 68(c), 71, 75(1) & (2) of Electoral 

Act as amended,  

b. nullification of the first defendant's refusal to publish his 

name on its website as the winner of the election;  

c. nullification of the first defendant's refusal to release his 

certificate of return; and 

d. an order compelling the release of his certificate of 

return having been declared the winner of the election to 

the seat of senator representing Imo West Senatorial 

district and duly returned as the senator-elect,  

In reaching its decision, the court observed that the above claims 

are merely challenging the administrative decision of the first 

defendant refusing to issue certificate of return to the plaintiff.  The 

court further noted that none of the reliefs relates to or questions 

the validity of election of any person into the National Assembly to 

warrant the suit being filed at the National Assembly 

Election petition tribunal.  

The court based its decision on Section 285(1) of 1999 

Constitution as amended which confers limited and exclusive 

jurisdiction on National Assembly election petition tribunal to 

hear the petition as to whether any person has been validly 

elected as a member of the National Assembly. The court 

acceded to the fact that it was a post-election matter but 

painstakingly distinguished post-election matters which are 

exclusively within the jurisdiction of the election petition 

tribunals and those within the jurisdiction of the high court. The 

court noted that: 

It is not all post-election disputes that the 

National Assembly election petition tribunal will have 

jurisdiction to entertain... It is only a post-election 

dispute that affects questions or relates to whether a 
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person has been validly elected as a senator in the 

National Assembly and that same must be challenged in 

any of the grounds in Section 138(1) of the Electoral Act. 

(Emphasis supplied) 

The court lastly noted that a tribunal has no jurisdiction to 

determine the questions as to the validity of INEC's executive or 

administrative decision and why INEC refused to issue the plaintiff 

certificate of return. This is because the tribunal's jurisdiction is 

restricted by statute or by Section 285(1) (a) of 1999 Constitution 

as amended. The Court observed that the tribunal's jurisdiction is 

to determine whether or not a person was validly elected as a 

member of National Assembly. The court then held that the 

jurisdiction to determine the questions as to the validity of INEC's 

executive or administrative decision resides with the High Court. 

In reaching the above conclusion, the court cited Section 251(1) (r) 

of 1999 Constitution as amended which confers on the Federal 

High Court, the jurisdiction to determine any question as to the 

validity of any executive or administrative action or decision by the 

Federal Government or any of its agencies.  

The Court emphasized on the fact that the first defendant's refusal 

to issue the plaintiff with the certificate of return is not one of the 

grounds that the plaintiff would be required to file a petition at the 

tribunal. The court observed that the subject matter of the petition 

does not relate to the validity of the election as expressly provided 

by the Electoral Act. Consequently, the court further noted that: 

It is only the 2nd to 8th Defendants that participated in 

the senatorial election that can approach the tribunal to 

challenge the validity of the election and the results 

under any of the 4 grounds stated in Section 138 (1) of 

the Electoral Act 2010 and certainly not the Plaintiff and 

that neither the Constitution nor the Electoral Act 

makes provisions for the Plaintiff to seek a redress at the 

National Assembly Elections Petition Tribunal. 

The court further stated that the plaintiff, having been declared the 

winner of the election, cannot, validly under the Electoral Act, 

approach the Election Tribunal because the plaintiff will not be 

expected to file a petition to question his election and return as a 
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senator-elect to represent Imo West Senatorial district at the 

National Assembly. The court also added that the plaintiff cannot 

seek issuance of certificate of return in the petition of another, 

describing such practice as “legal impossibility”. 

3.2.  On the substantive suit: 

The crux of the relief sought by the plaintiff as articulated in his 

originating summons is that the court should order INEC to issue 

the plaintiff his certificate of return having been re-elected as 

Senator to represent Orlu Senatorial Zone of Imo State. The first 

defendant in response argued that the said certificate was withheld 

because the result of the election in which the plaintiff emerged the 

winner was declared under duress. The summation of the second 

to eighth defendants’ case was that the plaintiff has not emerged 

the winner in the election on the ground that the result of the 

election was declared by the returning officer under duress.  

The court in delivering the judgment ordered that the certificate of 

return be issued to the petitioner having been declared the winner 

and issued with form EC 8E (1) and EC 8D (1). The court observed 

that the issuance of the forms by the returning officer is sufficient 

to establish the validity and finality of such election in line with the 

provisions of Section 68 (c) of the Act. The court further stated 

that the issue of duress raised by the defendant’s borders on the 

validity of the election and that the proper forum for such issues is 

the election petition tribunal which has jurisdiction to determine 

the validity of an election and not the High Court. 

4.0.  COMMENTS 

 

4.1. Not all Post Election Disputes fall within the 

Exclusive Jurisdiction of the Elections Petition 

Tribunal: 

It has been established that the Election Petition Tribunal has 

jurisdiction to hear and determine only post-election matters. The 

analysis of the decision of the court in the case in review however has 

stretched that general proposition of law by clearly revealing that the 
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jurisdiction of the Election Petition Tribunal is limited to post-election 

matters which relates to the actual conduct of the election as regards 

the validity of the election or return of a candidate in an election and 

not necessarily all matters which arose after the election. 

4.2. The Winner in an Election has a Right and a 

Remedy: 

As stated earlier, there may be circumstances where the winner in an 

election may be required to approach the court to enforce his/her 

victory. This is no doubt a recent development in Nigerian legal 

system, thus there is need for the Act to be amended to reflect this 

new development. To address this issue, the scope of the provisions 

of Section 138 of the Electoral Act ought to be modified in order to 

enable the winner in an election to approach the tribunal when 

necessary or conversely, section 285 of the 1999 Constitution may be 

further expanded to define the category of post-election issues that 

the ordinary court can assume jurisdiction to adjudicate over. 

Similarly, the provisions of section 137 (2) of the Electoral Act which 

indirectly defined a Respondent in an election petition needs to be 

amended. The section provides that “a person whose election is 

complained of is, in this Act, referred to as the respondent.” 

Accordingly, a loser in an election cannot be a statutory respondent 

under the Act. Hence a petition strictly so called cannot be legally or 

statutorily filed against such a loser in an election because the Electoral 

Act does not contemplate the filing of a petition against losers in an 

election.27 

A modification of the section above to a less restrictive meaning of a 

respondent will enable the winner in an election to approach the 

tribunal through petition either against INEC or any other party 

whose act has rendered the winner’s victory nugatory 

5.0. CONCLUSION 

The judgment of the Court in Rochas Anayo Ethelbert Okorocha v 

Independent National Electoral Commission & 7 Ors., to the effect that 

 
27 See the case of Owuru v INEC (1999) 10 NWLR (Pt. 622) 201. 
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not all post-election disputes are within the exclusive jurisdiction of 

the Election Petition Tribunal, has clearly revealed the lacuna in the 

extant laws on the subject. Though the decision is subject to an appeal, 

it has no doubt created a precedent for our legal system pending when 

the Court of Appeal is availed the opportunity to make 

pronouncements on it. 

 


