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Is the Presence of a Petitioner in Court to give Evidence 

in Matrimonial Causes Mandatory? Olaniyan v. Olaniyan 

James Okoh Esq* 

A review of the unreported Decision of the High Court of Lagos State in 

Suit Number WD/297/12 –Joy Obiageli Oti Olaniyan v. Olufemi 

Clement Olaniyan - Pedro, J, delivered on Monday, 5th day of June 2017  

1.0 INTRODUCTION: 

Nigerian laws recognize the sanctity of marriage and usually tilt 

towards preserving it. This can be seen in the reluctance of the 

Court to grant a decree of dissolution of marriage unless the 

petitioner can prove to the satisfaction of the Court that one of 

the grounds set out in Section 15(2) Matrimonial Causes Act 

exists as to warrant the court finding that the marriage has 

broken down irretrievably and making such decree. 

Thus, matrimonial proceedings are sui generis and in fact have its 

own set of rules governing its procedure; the Matrimonial Causes 

Act (MCA) and the Matrimonial Causes Rules (MCR). 

Despite this fact, Matrimonial Proceedings (though sui generis) are 

not removed from the ambit of Civil Proceedings as Order XV (3) 

MCR provides that the law of evidence applying to Civil 

proceedings in Court should apply to Matrimonial Proceedings 

except the MCA or MCR provides otherwise. 
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Typically, the Evidence Act 2011, Rules of Court and other 

specialized rules (including Matrimonial Causes Act and Rules, 

Companies Winding-Up Rules, Companies Proceedings Rules, 

Judgment Enforcement Rules, etc.) guide the taking of evidence in 

courts in Nigeria. 

Only recently, Pedro J of the Lagos State High Court was faced 

with what appeared to be a recondite question in Matrimonial 

proceedings- whether it is mandatory under the Matrimonial 

Causes Act for the petitioner attend proceedings personally and 

come forward to give oral evidence before a marriage can be 

dissolved on the ground that the parties have lived apart for at 

least three years? 

In a considered Judgment, Pedro J, (in my view), opted for a 

purely sentimental approach to the issue as opposed to the strict 

legal position. We acted as counsel for the Petitioner in the 

matter. 

In this review, I will examine the facts of the case and the 

evidence led at trial                                                                                                                                       

with a view to criticizing identifiable deficiencies in the decision of 

the trial court in the light of the rules of law, judicial decisions as 

well as procedural rules with respect to matrimonial proceedings. 

2.0 BRIEF FACTS OF THE CASE 

In this case, a very fundamental issue arose for the determination 

by the High Court of Lagos State on whether; a petitioner must of 

necessity come forward to give oral evidence at the hearing of a 

petition for the dissolution of marriage. The petition in this case 
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was struck out on the ground that the petitioner was not 

physically present in court at the hearing to testify. 

The Petitioner, Obiageli Oti Olaniyan and The Respondent, 

Olufemi Clement Olaniyan  were married on 23 December 1993 

at the Marriage Registry, Lagos and lived together in peaceful 

marriage bliss until 2006 when the petitioner moved to the 

United Kingdom and the parties have lived apart since then. The 

marriage produced no issue. 

In September 2012 the petitioner brought a petition before the 

High Court of Lagos State for the dissolution of her marriage to 

the Respondent, on the ground that the marriage had broken 

down irretrievably in that the parties had been separated for a 

period of over 6 years immediately preceding the presentation of 

the petition. The only relief sought in the petition was dissolution 

of the marriage contracted on 23 December 1993. No other 

relief was sought. There was no cross petition either.  

The Respondent in his answer to the petition admitted that the 

parties have lived apart for a continuous period of six(6) years and 

that the marriage had broken down irretrievably.  

During the trial, the Petitioner who was still away in England was 

not present in Court but testified through one witness – PW1(her 

nephew) who testified and tendered two documents: (i) Certified 

True Copy of the Marriage Certificate and (ii) Notarized affidavit 

of particular facts sworn by the Petitioner dated 21 February 2014 

where the Petitioner stated that she was lawfully married to the 

Respondent on 23 December 1993 and that she has been living 
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apart from the Respondent since March 2006. Both documents 

were admitted in evidence. PWI’s testimony was unchallenged and 

uncontradicted during cross-examination. 

The Respondent testified and under cross examination, gave 

evidence that the Petitioner and himself have been separated 

since 2006. It was also revealed that the Respondent has since 

had two issues with another woman. At the conclusion of 

trial, the trial court delivered a 29-page judgment striking out the 

petition. 

In the Judgment, in relation to the issue of attendance, which was 

the fulcrum upon which the Judgment and orders were based, the 

court said: 

From the totality of evidence I find that although the 

petitioner led evidence through her relative, Samuel 

Esemonu who tendered exhibits P1&P2 a marriage 

certificate and affidavit of particular facts. She has failed 

to give oral testimony as to why this court should 

hold that her marriage to the Respondent has 

broken down irretrievably… 

It is my humble view that while the argument of the 

learned counsel for the petitioner is right that in civil 

cases, a claimant need not appear in court to testify, in the 

instant case, where the petitioner is asking the court to 

hold that her marriage to the respondent has broken 

down irretrievably on the ground that both parties have 

lived apart. She must be ready to step into her matrimonial 

shoes to lead credible evidence to the satisfaction of the 

Court that her marriage to the respondent has broken 

down irretrievably. 

The trial court further held that merely filing a petition without 

the petitioner coming forward to testify personally that the 

parties have lived apart for a continuous period of three years 
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cannot confer automatic right on the petitioner for the decree of 

dissolution of marriage to be granted. 

The petition was struck out on that ground.   

In our view, this is purely sentimental! The Judgment was not 

based on any sound legal or judicial reason still less any 

procedural reason for the court’s decision. The decision was 

based solely on the subjective interpretation of the trial judge 

instead of a more objective and purposive approach to discover 

the intention of the legislature. 

This decision, though intriguing, raises a very fundamental issue of 

(a) the nature of evidence required to satisfy the Court in a 

Petition brought under S15(2) (f) of the MCA which provides that 

the parties to the marriage have lived apart for a continuous 

period of at least three years immediately preceding the 

presentation of the petition and (b) more importantly whether a 

Petitioner must step “into her matrimonial shoes to lead credible 

evidence to the satisfaction of the Court as to why the court 

should hold that her marriage to the Respondent has broken 

down irretrievably” 

3.0 ANALYSIS  

The major question is whether the presence of a petitioner 

in matrimonial proceedings is mandatory under MCA. 

MCR the Evidence Act or any other applicable law on this 

subject. 

It is our view that a Petitioner need not appear at the trial to 

testify. It is not mandatory under the Act.  This is because, Parties 
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need not attend proceedings to give evidence at trial if they are 

represented by counsel so long as the evidence is sufficient to 

prove or sustain their case1. The meaning of proof extends 

beyond oral evidence: see the Supreme Court cases of Kehinde v 

Ogunbunmi2 and Lawal v Union Bank of Nigeria3. In Lawal’s case, (at 

422C-D) Ogwuegbu JSC emphasised that: 

it is not in every case that a party must adduce oral 

evidence to establish a claim or disprove a claim against 

him since that can be done in other ways short of going                                                                                                                                                                                                                                                                                                                                               

into the witness box. Indeed, he need not be physically 

present in court if he is represented by a legal practitioner 

 

4.0 HOW FACTS ARE PROVED IN MATRIMONIAL 

PROCEEDINGS 

We maintain the view that the burden on the Petitioner to satisfy 

the Court under section 15(2) (f) (MCA) can only be discharged 

by adducing credible evidence to the reasonable satisfaction of the 

court.  This is clear from the provisions of Order XV of the 

Matrimonial Causes Rules provides: 

(1)Subject to this part, testimony at the trial of 

proceedings shall be given orally. (2) Nothing in this part 

shall be taken to prevent the proof of facts, in accordance 

with the practice of the court and the relevant law of 

evidence, by the proof by the production of documents 

other than affidavits (3) In sub-rule (2) of this rule,” 

relevant law of evidence mean the law of evidence applying 

to civil proceedings in the court (other than proceedings 

under the Acts) so far as it is not inconsistent with this 

rule. 

                                                           
1 Adeniyi v. Akinyede (2010) ALL FWLR (pt.503) 1257 C.A 
2 [1967] All NLR 326 
3 [1995] 2 NWLR (Pt 378) 407 at 422C-D 
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We agree that it is clear that evidence in Matrimonial proceedings 

should be oral, but the rules also make provision where 

circumstances permit for facts to be proved in accordance with 

the practice of the Court of trial and the relevant law of evidence.  

 

The Court of Appeal in Amah v Amah,4 answered the question on 

whether rules of Evidence applies to Matrimonial Causes. Making 

reference to Order XV Rule 1 (1), (2) and (3) of the MCA, the 

Court of Appeal said: 

What emerges from the above provisions of the 

Matrimonial Causes Act and Rules, is that generally, 
evidence in matrimonial causes proceedings shall be given 

orally but the Rules also make provisions or allowances 

where the circumstances of the case permit, for facts to 

be proved in accordance with the practice of the Court of 

trial and the relevant Law of Evidence, by the production 

of documents other than affidavits. The law of evidence as 

envisaged by the Act/Rules means the law of evidence 

applicable to civil proceedings in the Court other 

than proceedings under the Act so far as it is not 

inconsistent with the Act and Rules. 

Facts are proved according to the rules of evidence. The law in 

Nigeria is that evidence may be given by oral testimony or 

production of documents5 

By the rules of Evidence, facts can even be proven by 

documentary evidence alone without the need for personal 

attendance of the Petitioner and in appropriate cases judgment 

may be entered in a suit on the pleadings only, with or without 

the presence of the parties so long as they are duly represented. 

                                                           
4 (2016) LPELR-41087(CA) 
5 Order XV Rule 1(1) and (2) of the Matrimonial Causes Rules 
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See the cases of Newspaper Corporation v Oni6 and Nigerian 

Agricultural and Co-operative Bank v Adeagbo.7 In NACB’s case, 

Sanusi JCA8 restated the law as follows:  

The suit before the trial court is a civil one. There is no 

rule of law or practice as far I know, which insists that a 

plaintiff in a civil suit must be physically present in court to 

testify in as much he can prove his case either through oral 

or documentary evidence. In the same token, there is also 

no law that a defendant in a civil suit must appear 

personally to defend a suit against him. A plaintiff or 

defendant can prove or defend his case without presenting 

himself or testifying before a court. In fact judgment in an 

appropriate case may be entered in a suit on mere 

pleadings only even with or without the presence of the 
parties provided they are duly represented or in case of 

default judgment, it is proved that parties in default of 

appearance were duly served. 

In any event, in this case Mr. Esemonu gave oral evidence in 

support of the Evidence but for sheer sentiments expressed by 

the Respondent that the Petitioner ought to appear in court 

personally. 

It was also clear that there were no contentious issues arising 

from the Petition which would require documentary evidence 

tendered show clearly that parties were married on 23 December 

1993 and have lived apart since March 2006 and this was admitted 

by the Respondent in his Answer to the Petition. 

In spite of overwhelming evidence before the court, the court 

refused to dissolve the marriage by holding that although the 

petitioner led evidence through her relative, who tendered two 

                                                           
6 (1995) 1 NWLR (Pt. 371) 270 at 293D-E 
7 (2004) 14 NWLR (Pt 894) 551 at 573G. 
8 at page 573 F- H 
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exhibits, she failed to give oral testimony as to why her marriage 

should be dissolved.  

There was no impediment either in law or in evidence why the 

court could not grant the prayers of the Petitioner. This is 

because Order XV of the Matrimonial Causes Rules allows both 

oral and documentary evidence in matrimonial proceedings and 

both were proffered by the Petitioner in this case and in any 

event the essential ingredients required, which is the evidence of 

living apart for over 3 years was also present. If for any reason, 

the court did not want to act on documentary evidence provided 

by the Petitioner, then the admission of the Respondent in his 

Answer and his oral admission were sufficient. It was never in 

contention that the parties were living apart at the time of the 

presentation of the petition as the respondent admitted this in his 

pleadings and gave evidence on this fact under cross examination. 

It is submitted further that under s.123 of the Evidence Act 2011 

facts which are admitted in pleadings need not be proved at the 

hearing. Judicial admissions are conclusive; see the Supreme Court 

decision in Taiwo v Adegbenro9. 

We are of the view that personal attendance of the Petitioner 

though desirable, is not a requirement of our Matrimonial Causes 

Act as in other Jurisdictions. For  example, in the English case of 

Black v Black10, Div, a case which is similar to this instant case ,the 

wife, a Petitioner in a cross-prayer did not attend the proceedings 

and was not called to give evidence either in person or otherwise 

                                                           
9 (2011) 11 NWLR (Pt 1259) 562 at 584B-C 
10 [1960] 1 All ER 251 
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in support of her Petition. It was contended that the court had no 

jurisdiction to entertain her cross-prayer. Sachs J, at 251G, held 

that the court had jurisdiction to hear the petition and grant a 

decree in the petitioner’s absence. Sachs J held as follows: 

The first point taken was that the court ought not to or 

could not … give relief where the wife had not appeared 

in person or given evidence on commission or tendered 

her evidence in some such way. I will merely say that in my 

view the court had jurisdiction to hear and determine any 

petition of whomsoever seeks a decree, in a cause in 

which that person is not called as a witness or tenders 

evidence on commission or otherwise… 

Section 44(3) of the MCA, the only portion of the MCA which 

requires the personal involvement of the petitioner in a petition 

for dissolution deals with instances where the petition is based on 

judicial separation. The MCA and MCR have elaborate rules as 

regards matrimonial proceedings, thus if the law makers intended 

the personal involvement of the petitioner in section 15, a similar 

provision would have been made in that section. This is clearly 

not a case of a lacuna in the Act 

5.0 STANDARD OF PROOF 

The standard of proof in a petition for dissolution of marriage is 

proof to the reasonable satisfaction of the court11 and Section 

82(2) of the Act provides that where a provision of this Act 

requires the court to be satisfied of the existence of any ground 

or fact or as to any other matter, it shall be sufficient if the court 

is reasonably satisfied of the existence of that ground or fact, or 

that other matter. 

                                                           
11 Section 15(1) MCA 
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It does appear that the MCA requires a court to become satisfied 

once there are reasons to believe that the relevant facts sought to 

be established are in existence. A fact is “proved when, after 

considering the matters before it, the court either believes that it 

exists or considers its existence so probable that a prudent man 

ought, in the circumstances of the particular case, to act upon the 

belief that it does exist.”12  

In Towoeni v Towoeni13, the Court of Appeal held that evidence in a 

matrimonial proceeding may be oral or documentary. We are of 

the view that the witnesses who give this oral or documentary 

evidence need not be the parties themselves; they can be any 

persons who have opportunities of knowing the facts. Nkiru Joy 

Oduche v Obiefuna Ndubuisi Oduche14 is quite similar to the present 

case, here the Petitioner refused to testify or subject himself to 

paternity test as to whether he was the biological father of the 

children of the marriage. Both parties agreed that the parties have 

lived apart for more than three years. Consequently, the court 

dissolved the marriage and awarded custody of the children to the 

Petitioner/Respondent despite his refusal to testify or subject 

himself to a paternity test.  On appeal, the Court of appeal agreed 

that in view of the presumption in section 148 of the Evidence 

Act, the Petitioner cannot be compelled to testify as to his 

paternity of the children born during his marriage with the 

Respondent/Cross Petitioner. The effect of this case is that courts 

take useful presumptions into consideration in deciding whether 

                                                           
12 See Evidence Act 2011, Section 121(a). 
13 (2001) 12 NWLR (Pt 727) 445 at 457F 
14 (2005) LPELR-5976 (CA) 
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petitioners have proven their case or not and it does not matter 

that the Petitioner did not testify specifically on this point.  

6.0 CONCLUSION 

It is important to emphasize that the case at hand raises a very 

novel issue in Matrimonial proceedings in Nigeria. Its novelty lies 

in the absence of Nigerian reported cases on the subject and not 

in the absence of the law in that regard. Matrimonial proceedings 

as a special procedure have its own set of rules regulating its 

procedure. The court is not expected to go an extra mile to make 

the proceedings onerous for the parties by departing from the 

express provisions of the MCA. 

I believe that the important question to be asked at the 

conclusion of evidence is this “have the parties been living apart 

for three years?” and not “whether the petitioner has testified 

that the parties have been living apart for three years?” 

If the first question is answered in the affirmative, then the court 

is duty bound to dissolve the marriage. 

I see no reason why the court did not decide in favour of the 

petitioner in this case. There was uncontradicted evidence that 

the parties have lived apart for 8 years15 

A Petition for dissolution, on the ground that parties have lived 

apart for a period not less than 3 years is the most liberal ground 

and does not depend on fault on the part of the parties. Section 

                                                           
15 The evidence of the petitioner in a Notarized affidavit of particular facts; The 

evidence of the petitioner’s witness was not discredited on cross examination; 

respondent in his answer to the petition and under cross examination also 

admitted this fact 
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15(3) of the MCA which provides for the presumption that 

parties are of living apart further “reduces” the burden of proof 

on the petitioner. The onus was thus on the respondent to prove 

that parties were not living apart. The respondent in this case did 

not dispute this in anyway and in fact admitted it, the court was 

therefore bound to decide in favour of the petitioner. 

There is no requirement in the Matrimonial Causes Act (“MCA”) 

and the rules made thereunder requiring that the Petitioner must 

give evidence personally before the court can be satisfied under 

Section 15 (2)(f) of the MCA. Rather the MCA. Rather the 

Matrimonial Causes Rules, the Evidence Act, the Civil Procedure 

Rules etc. apply to Matrimonial Causes. 

The decision of Pedro J. was based on the premise that the 

petitioner cannot satisfy the court that the parties have lived apart 

for three years without the oral testimony of the Petitioner. It 

certainly would not have been the intention of the lawmakers that 

a petitioner must enter the witness box in order to satisfy the 

court. No authority was cited by the Judge as the basis for this 

decision. 

We hope that this decision would be reversed on Appeal as it 

would certainly create onerous conditions not envisaged by the 

law maker at the time of enactment of the Matrimonial Causes 

Act. Luckily this matter is on appeal. We patiently await the 

decision of the Appeal Court on this subject as it will shape the 

future of matrimonial proceedings in Nigeria and indeed the 

attitude of the Court to other novel subjects yet to be 

discovered. In the meantime, the waiting game continues!   
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