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Is Access to Bail an Automatic Right in Uganda?: 

Reflecting on the Existing Legal Framework 

Akinwumi John Ayobami* 

ABSTRACT 

Jurisprudentially, every accused person should have access to certain 

fundamental human rights such as right to bail. It is anchored on the 

constitutional presumption of innocence until proven guilty. Freedom of 

movement to be curtailed once a person is allegedly to have violated the  

state law, thus he or she will be arraigned to face justice and where 

pronounced guilty by a competent court, appropriate punishment will be 

meted in the interest of attaining justice. Courts of law should, and, are 

expected to exercise their powers as to question of law and fact which 

arises judicially. This paper attempts to examine the meaning of bail; is 

it an automatic right? Effect of refusal to grant it and to draw a clear 

distinction as to what extent does the court has power and whether or 

not to grant the accused application to bail in vis-a-vis the existing legal 

framework in Uganda. 

1.0 INTRODUCTION 

The concept of using bail bond as a means to pretrial 

imprisonment historically arose from a series of cases alleging 

abuses in the pre-trial release decision-making process. These 

abuses were originally often linked to the inability to adequately 

predict trial outcome, court appearances and the commission of 
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new crimes1. Thus, the constitutional right to bail is provided for 

under Article 23 (6) of the 1995 Constitution of Republic of 

Uganda, which stipulates that where a person is arrested in 

respect of a criminal offence; 

a) the person is entitled to apply to the court to be released 

on bail, and the court may grant that person bail on such 

conditions the court considers reasonable; 

b) If that person has been in the custody for that offence for 

60 days and the offence can be tried by the High Court or 

a subordinate court, that person shall be released on bail 

on such conditions reasonable; 

Paragraph (c) of the Article 23 (6) also stipulates that, if that 

person has been remanded for 180 days before the case is 

committed to the High court, that person shall be released on bail 

on such conditions as the court considers reasonable. 

What the court considers reasonable is a question of fact and not 

a question of law. Kofi Anna once stated that “in the rush for 

justice it is important not to lose sight of principles the country 

holds dear”. The provisions that establish the constitutional right 

to bail, only gives an accused person the right to apply for same, it 

is at the discretion of the court to grant it, which must be 

exercised judicially2. Therefore, the right of bail is not an absolute 

right and is not stated among the non-derogable rights3. 

                                                           
1 T. R. Schnacke, M. R. Jones and M. B. Claire “The history of bail and pretrial 

release”. Updated September 24, 2010.  
2 In the High Court criminal division before Justice Ogoola (as he then was), in 

the case of Col.(Rtd) Dr. Kizza Besigye v Uganda Misc. Criminal Application No. 

228 of 2005 High Court of Kampala, that courts of justice have the duty to 

jealously and courageously guard and defend the rights of all the people. He 

added that the fundamental importance of bail is a judicial instrument for 

ensuring the liberty of the individual. 
3 Article 44 of the 1995 Constitution of Republic of Uganda 
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2.0 MEANING OF BAIL 

In the Ugandan legal system, there is no Act of Parliament that 

defines the term “bail”. However, Okello J., (as he then was), 

speaking at a court, defined bail as; 

an agreement between the court and an applicant, 

consisting of a bond, with or without a surety, for a 

reasonable amount, as the circumstances of the case 

permit, conditioned upon the applicant appearing before 

such a court on a date and time-as named in the bond-to 

start his trial. 

It should be noted that this agreement can only be lawfully 

cancelled when it is proved to the satisfaction of a court, by when 

the agreement was made, that there is a breach of the same or 

that it is about to be breached4. The term “bail” in the opinion of 

this researcher, is a negotiation to agree between the court and 

the surety, stating the assurance that the accused will not cease to 

attend the court proceedings when he or she is summoned to do 

so. Thus, judicial power in Uganda is derived from the people 

which shall be exercised by courts of law established under the 

1995 Constitution of Republic of Uganda (as amended) in the 

name of the people and in conformity with the law, values, norms 

and aspirations of people. 

Originally, bail meant security given to the court by another 

person that the accused will attend trial on the day appointed5. 

Now it includes recognisance entered into by the accused himself, 

conditioning him to appear, failure of which may lead to issuance 

                                                           
4 Uganda v Lawrence Luzinda (1986) HCB 33 (Cv. Rev. No. 17 of 1986) 
5 S. Musa, “Criminal Procedure and Practices in Uganda”, (Law Africa, 2010). p 

181 
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of warrant of arrest and confinement in prison till the trial of the 

case is heard and finalized. It may also lead to forfeiture of the 

recognisance by the accused/applicant and the sureties whereby 

they are ordered to deposit the money, they were bound to 

attend court and state offers6. 

Several scholars have provided useful definitions. B. J. Odoki 

defined bail as; 

…an agreement or recognizance between the accused and 

his sureties, if any, and the court that the accused will pay a 

certain sum of money fixed by the court should he fail to 

appear to attend his trial on certain date 

Similarly, the Osborn‟s Concise Law Dictionary defines bail as; the 

release from the custody of officers of law or the court of an 

accused or convicted person, who undertakes to subsequently 

surrender to custody.7 

It can be construed from the above definition that bail epitomizes 

a compromise between conflicting interests, the accused as given 

freedom on condition designed to ensure his attendances at court 

when required. Granting of same may be conditional or 

unconditional. 

It should be noted that, the value that society places in protecting 

personal liberty8 gives bail its primary importance. However, there 

                                                           
6 In the High Court criminal division before: Hon Justice Mr. Masalu Musene in 

the case of Col (Rtd) Dr. Kizza Besigye v Uganda, Criminal Application No. 83 Of 

2016 (Arising From Mor-Oo-Cr-Aa-016/2016 and Nak-A-No.14/2016). 
7 Osborn‟s Concise Law Dictionary, 8th Edition. Edited by Leslie Rutherford and 

Sheila Bone, at p. 39 
8 Article 23 of the 1995 Constitution of Republic of Uganda 



(2017) Unilag Law Review 1(2) 

147 
 

are other tangible reasons why it is preferable to refuse to grant it.  

According to Ssekaana Musa,9 if every accused were allowed to go 

free during criminal process there would be obvious dangers that 

many would not appear at court when required.10 

Furthermore, the most important basis for the right of bail 

originated11 from the presumption that the accused is innocent 

until proved guilty or upon he or she pleading guilty as provided 

for under Article 28(3)(a) and Article 23 which provides for the 

right to personal liberty.12 It is stated that everyone has a right to 

liberty and this liberty can only be denied in exceptional 

circumstances including where one is suspected of committing a 

criminal offence.13  It should be noted that, one of the grounds the 

court will consider in granting bail is in the interest of justice and 

the constitutional right to liberty that the applicant be granted bail 

                                                           
9 He is currently a part-time Lecturer at Law Development Centre (LDC) and 

formerly Lecturer at both Uganda Christian University (UCU) and Islamic 

University in Uganda (IUIU). He is a practicing Advocate of the High Court of 

Uganda with Ssekaana Advocates and Consultants. He holds LL.B (Hons) 

Makerere University Kampala, Diploma Legal Practice from Law Development 

Centre and LL.M in (Legislative Drafting) from the University of the West 

Indies, Cave-Hill Campus-Barbados.  
10 S. Musa, “Criminal Procedure and Practices in Uganda”, op. cit., p 183 
11 F.J. Ayume “Criminal Procedure and Law in Uganda”, (Longman publishers, 

1986) p 54 
12 See Jurisprudence in the case of Joseph Tumushabe v Attorney General, 

Constitutional Petition No. 6 of 2004 (unreported), Twinomujuni J.A. said that 

the basis of the right to bail is to be found in Article 28 (3)(a) of the 1995 

Constitution of Republic of Uganda. Col (Rtd) Dr. Kizza Besigye v Uganda, 

Criminal Application No. 83 Of 2016 (Arising From Mor-Oo-Cr-Aa-016/2016 

And Nak-A-No.14/2016), it is a trite principle of criminal law that an accused 

person is presumed to be innocent until proved guilty by a competent court and 

or until such accused pleads guilty to the charge voluntarily. This presumption is 

enshrined in Article 28 (3)(a) of the Constitution. 
13 Article 23 (1)(a)-(h) of the 1995 Constitution of Republic of Uganda. 
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pending trial or appeal14. Logically, therefore, the universal effect of 

granting bail is merely to release the accused of physical custody 

while he remains under the jurisdiction of the law and is bound to 

appear at the point, place and time to answer the charges against 

him in the court of law15. Whereas there are requirements for the 

grant or denial of bail application, courts remain with their 

constitutional mandate to deliver substantive justice without 

undue regards to any technicalities whatsoever16. Therefore, 

granting or denying bail application is an exercise of judicial 

discretion.  

This was deduced by the constitutional court from the usage of 

the word “may” which implied permissive, optimal or discretion 

and not mandatory17. However, as courts must respect the 

accused person‟s constitutional right to liberty and the 

presumption of his or her innocence, it is important that the rights 

are exercised within the confines of law, in that they are not 

                                                           
14 The Court of Appeal speaking through Hon Justice Eldad Mwangusya, J. A. (as 

he then was) in the case of  Angol Micheal v Uganda Misc. Application No. 45 of 

2014 (Arising from Crim. Appeal No. 45 of 2014) (Appeal from the anti-

corruption court criminal session case No. 0054 of 2012). 
15 Foundation for Human Rights Initiative v Attorney General Constitutional Petition 

No. 20 of 2006 at page 28. See also Col (Rtd) Dr. Kizza Besigye v Uganda, 

Criminal Application No. 83 of 2016. Supra 
16 Article 126 (2) (c) of the Constitution. 
17 In the case of Florence Byabazaire v Uganda High Court Misc. Application 284 of 

2006, Akiiki Kiiza J. reiterated that the accused person has no automatic right to 

bail but rather the accused has the right to apply for bail and Article 23 (6) 

confer discretion on court to decide whether to grant bail or not to grant it. 

See also, Foundation for Human Rights Initiative v Attorney General Constitutional 

Petition No. 20 of 2006 “the context of Article 23(6) (a) confers discretion upon the 

court whether to grant bail or not to grant is not automatic”. In a similar case of 

Uganda v Dr. Kiiza Besigye, the constitutional court automatically declared that 

the grant of bail is at discretion which court exercises for accordance with the 

law. 
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abused. Thus, principles of natural justice should be adhered to. 

However, in Joseph Tumushabe v Attorney General18, it was strongly 

stated that;  

all other laws on bail in this court that are inconsistent 

with, or which contravene this Article 23(6)(a)(b)&(c) are 

null and void to the extent of inconsistency, bearing in 

mind that the constitution is the supreme law of the land19 

There are two major Acts of Parliament put in place for the 

justification of bail and which also gives jurisdiction to courts in 

granting bail in Uganda. They are the Magistrate Court 

(Amendment) Act (MCA) and the Trial on Indictment Act (TIA)20. 

These provisions are entrenched in sections 75 and 14 of the 

MCA and Trials on indictment Act respectively. Therefore, a 

person can, under section 75 of MCA and Section 14 of TIA apply 

for bail in the Magistrates court or High court respectively.  

According to subsection (2) of section 14 of TIA; 

Notwithstanding subsection (1), in any case where a 

person has been released on bail, the court may, if it is of 

the opinion that for any reason the amount of the bail 

should be increased; (a) issue a warrant for the arrest of 

the person released on bail, directing that he or she should 

be brought before it to execute a new bond for an 

increased amount; and  (b) Commit the person to prison if 

he or she fails to execute a new bond for an increased 

amount21. 

Similarly, circumstances under which bail may or may not be 

granted are set out under section 77 of the MCA for applicants in 

                                                           
18 Constitutional Petition No. 6 of 2004 
19 Article 2 (2) of the 1995 Constitution of Republic of Uganda 
20 Cap 16 and Cap 23 respectively. Others are Police Act Cap 303, Penal Code Act 

Cap 120, and Criminal Procedure Code Act, among others. 
21 Section 14 (2) of Trial on Indictment Act Cap 23, Laws of Uganda 
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the Magistrate Courts and section 15 of the TIA for trials at the 

High Court. Section 77(2) MCA provides for the guidance to 

Magistrate Court as to what they should consider before granting 

or refusing to grant a bail. The following are the requirements; 

i. The nature of the accusation22; 

ii. The gravity of the offence charged; 

iii. The severity of the punishment which conviction 

might entail; 

iv. The antecedents of the applicant so far as known; 

v. Whether the applicant has a fixed abode within the 

area of court jurisdiction23; 

vi. The protracted nature of the trial; and  

vii. The probability of the accused committing more 

offences, if released on bail. 

The grounds for grant of bail by the High Court is stipulated under 

Section 1524, that the accused person must prove that exceptional 

circumstances exist which justify his or her release on bail and also 

that he or she will not abscond when released on bail25.  Under 

subsection (3) of the Trial on Indictment Act, it provides that in 

this section, “exceptional circumstances” means any of the 

following;  

(a) Grave illness certified by a medical officer of the prison 

or other institution or place where the accused is 
detained as being incapable of adequate medical 

treatment while the accused is in custody; 

(b) A certificate of no objection signed by the Director of 

Public Prosecutions; or 

(c) The infancy or advanced age of the accused. 

                                                           
22 Uganda v Mugerwa & Anor [1975] HCB 218 
23 Sudhir Ruparelia v Uganda [1992-1993] HCB 52, Held that the fact that the 

accused has a Kibanja, and that he has sixteen wives and or twenty-four 

children, may be an indication that he is unlikely to abscond. 
24 Trial on Indictment Act 
25 S. 15 (1)(a)&(b)TIA, Cap 23. 
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Initially, justifications have been made by courts of law in Uganda 

to the effect that section 15 (1) is related to (3)26. For instance, in 

the case of Wilberforce Serumkuma v Uganda27, it was held that to 

justify the grant of bail, the applicant has to prove to the 

satisfaction of the court that he was incapable of getting adequate 

treatment whilst in custody. Furthermore, under subsection (3) (c) 

of TIA, it related to what amounts to an advanced age or who an 

infant is. Although the term infancy is not legally defined anywhere, 

under the law governing grant of bail, the court has to resort to its 

own resources and discretion in the construction of the provisions 

of the section.28 The term „infancy‟ as used in the section is neither 

restricted to neutral infancy, which is a period of no-responsible 

life which ends with the seventh year, nor does it denote the state 

of a person under the age of 12 years which is the age of criminal 

responsibility.29 On the other hand, as to what amounts to 

advanced age, the court observed in the case of Dr. Alex Kamugisha 

v Uganda30, that any age above 50 may be considered advanced 

age. In as much as the onus is on the accused person to prove 

                                                           
26 Supra 
27 HC Misc. Cr. App. No. 129 of 1994 [1995] 1 KALR 32 
28 Ssekaana Musa, Criminal Procedure and Practices in Uganda, at page 198, Supra. 
29 Gerald Bakojja v Uganda [1996] HCB 4, Section 88 of Children Act, where it 

was stated that the minimum age of criminal responsibility shall be 12 years. 
30 High court Kampala Misc. Cause No. 94 of 2007. See also the another case of 

Mulongo Namubiru Florence v Uganda high court at Nakawa Misc. Application 

No. 84 of 2014, where court found that exceptional circumstances are not 

mandatory because the court retains the overall discretion so long as the 

applicant will re-appear or will not abscond. In the case of Erika Mutuba v 

Uganda Misc Cri. App 4/92. 59 years was held to be advanced age. 
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exceptional circumstances, the court has to be satisfied before it 

can grant an application for bail31. 

Under sub-section (4) of section 1532 in considering whether or 

not the accused is likely to abscond, the court may take into 

account the following factors; 

(a) Whether the accused has a fixed abode within the 

jurisdiction of the court or is ordinarily resident 

outside Uganda; 

(b) Whether the accused has sound securities within the 

jurisdiction to undertake that the accused shall comply 

with the conditions of his or her bail; 

(c) Whether the accused has, on a previous occasion 

when released on bail, failed to comply with the 

conditions of his or her bail; and 

(d) Whether there are other charges pending against the 

accused. 

However, it should be noted that, there are offences excluded 

from the MCA not to grant bail in the Magistrate‟s court. These 

are stipulated under section 75(2)33 and are as follows; 

(a) an offence triable only by the High Court; 

(b) an offence under the Penal Code Act relating to acts of 

terrorism; 

(c) an offence under the Penal Code Act relating to cattle 

rustling; 
(d) an offence under the Firearms Act punishable by a 

sentence of imprisonment of not less than ten years; 

(e) abuse of office contrary to section 87 of the Penal 

Code Act; 

                                                           
31 Uganda v Col. Rtd. Dr. Kizza Besigye, Constitutional Reference No. 20 of 2008; 

where it was held that “where an accused is charged with an offence triable 

only by the High Court but has not spent the statutory period of 180 days in 

custody before committal, the court may refuse to grant bail where the accused 

fails to show to the satisfaction of the court exceptional circumstances under 

S.15 (3) of the Trial on Indictment Act. 
32 Trial on Indictment Act. 
33 Magistrate Court Act. 
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(f) rape, contrary to section 123 of the Penal Code Act 

and defilement contrary to sections 129 and 130 of the 

Penal Code Act; 

(g) embezzlement, contrary to section 268 of the Penal 

Code Act; 

(h) causing financial loss, contrary to section 269 of the 

Penal Code Act; 

(i) corruption, contrary to section 2 of the Prevention of 

Corruption Act; 

(j) bribery of a member of a public body, contrary to 

section 5 of the Prevention of Corruption Act; and 

(k) any other offence in respect of which a magistrate‟s 

court has no jurisdiction to grant bail. 

Where any person appears before a Magistrate court charged with 

an offence for which bail may be granted, the courts shall inform 

the person of his or her right to apply for bail34. Section 77(3) of 

the Magistrate Court Act stipulates that where bail is not granted 

under section 75, the court shall record the reasons why bail was 

not granted and inform the applicant of his or her right to apply 

for bail to the High Court or to a Chief magistrate, as the 

circumstances may require. The prospect of success in this 

circumstance is very minimal for an applicant to apply to a higher 

court for same, simply because if he or she does so, procedures 

have to be followed while the accused will still be on remand. The 

rational in Uganda v Luzinda35, was that it is possible for the 

applicant to renew his application to the same lower court after a 

lapse of the time and after correcting the reason that led to the 

rejection of the initial application. 

In a report from the just decided bail application of Rwenzururu 

King Omusinga Charles Wesley Mumbere, after spending 71 days in 

                                                           
34 Section 77(1) of Magistrate Court Act.  
35 (1986) HCB 33 
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prison following the bloody attack on his palace in Kasese by 

security forces last November36, the court, while releasing the 

king, held that courts in the country have adopted Alternative 

Dispute Resolution (ADR) in settling cases and that Article 126 

(2)37 of the Constitution shall be duly followed. The Justice added 

that since the king and the state had signed a Memorandum of 

Understanding (MOU) agreeing to certain terms in exchange for 

his release, the court wouldn‟t object to the proposal. The 

presiding judge ruled and declared thus; 

Courts in this country have adopted approaches that 

promote speedy trial. The constitution under Article 

126(2)(d) specifically wants courts to ensure that 

reconciliation between parties is promoted. That this court 

is aware of the initiatives by the judiciary like plea bargain, 

Alternative Dispute Procedures that promote alternative 

and advisory approach to dispute resolutions. It‟s in that 

spirit that I shall accept the initiative of the parties‟ 

proposed bail terms. I have carefully considered and 

addressed my mind to those terms agreed upon.38 

The counsel for King Mumbere listed 10 grounds on which the 

accused person (King Mumbere) should be granted bail, among 

which is presumption of innocence. His lawyers also argued that 

the accused does not intend to interfere with investigations of the 

case. The king, who was arrested on November 27 last year by 

                                                           
36 Daily Monitor Newspaper 7 February 2017, Available at visit 

www.monitor.co.ug  (accessed 7 February, 2017) 
37 Clause (2) provides to the effect that, in adjudicating cases of both a civil and 

criminal nature, the courts shall, subject to the law, apply the following 

principles, under para (a) justice shall be done to all irrespective of their social 

or economic status; (b) justice shall not be delayed; (c) adequate compensation 

shall be awarded to victims of wrongs; (d) reconciliation between parties shall 

be promoted; and (e) substantive justice shall be administered without undue 

regard to technicalities. 
38 Daily Monitor Newspaper 7 February 2017, Available at visit 

www.monitro.co.ug   (accessed 7 February, 2017) 

http://www.monitor.co.ug/
http://www.monitro.co.ug/
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joint security forces at his palace, is facing several charges including 

terrorism, treason, murder, aggravated robbery, attempted 

murder and malicious damage to property. He is jointly charged 

with over 150 of his royal guards39. Although, King Omusinga 

Charles Wesley was re-arrested on Friday outside the Jinja High 

Court shortly after being released on bail. The High Court judge 

Eva Luswata granted Mumbere bail of sh100million, not cash. He 

presented six sureties to the court as requirements for his bail40.  

This clearly shows that the criminal justice in Uganda is advancing 

speedily to deliver its constitutional mandate. However, being the 

first of its kind, the king was restricted to Kampala, Wakiso and 

Jinga and he only stayed at his Muyenda residence41 after being 

granted bail.  

Under Rule 242, all applications to the High Court in criminal cases 

shall be in writing and, where evidence is necessary, be supported 

by affidavit. While application to the Magistrate court may be 

made orally or in writing and if it is in writing, it shall be supported 

by affidavit43. Notice of an application to the High court shall be 

given to Director of Public Prosecutions; and notice of an 

application to a magistrate court shall be given to the police in 

time as the case may be44. The absence of the affidavit in support 

of an application for bail is fatal and renders the application 

                                                           
39 Available at http://matookerepublic.com/2017/01/12/jinja-high-court-to-

determine-fate-of-king-mumberes-bail-case-today/ (accessed 28 February 2017) 
40 Available at http://www.newvision.co.ug/new_vision/news/1444008/mumbere-

granted-bail-fears-arrest#sthash.SvMp4Shm.dpuf  (accessed 20 February 2017) 
41 Available at New Vision Newspaper, February 7, 2017 p 4. 
42 Judicial (Criminal Procedure) (Application) Rules 
43 Rule 3 supra 
44 S. Musa, “Criminal Procedure and Practices in Uganda” op. cit. 

http://matookerepublic.com/2017/01/12/jinja-high-court-to-determine-fate-of-king-mumberes-bail-case-today/
http://matookerepublic.com/2017/01/12/jinja-high-court-to-determine-fate-of-king-mumberes-bail-case-today/
http://www.newvision.co.ug/new_vision/news/1444008/mumbere-granted-bail-fears-arrest#sthash.SvMp4Shm.dpuf
http://www.newvision.co.ug/new_vision/news/1444008/mumbere-granted-bail-fears-arrest#sthash.SvMp4Shm.dpuf
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incompetent45. The rational for the requirement of affidavit is to 

know the weight of evidence and to also do away with miscarriage 

of justice. 

3.0 CONCLUSION 

This article has briefly examined the existing legal frameworks in 

relation to bail application in Uganda; having looked at the existing 

legislations and the procedures enacted for bail related matter, 

court decisions in various cases and scholars‟ opinions. In the 

legislations considered, and the cases decided by courts of law, the 

laid down considerations for the grant and the refusal to grant bail 

by the courts still confers much power to the court and as well 

make it looks as if it is an automatic right.  

What is needed in Uganda are not courts of law but courts of 

justice that will interpret the law the way it ought to be and not 

the way it is. It is therefore my humble conclusion that, a balancing 

Act be enacted protecting the rights of the accused and ensuring 

that justice is done and public confidence in the criminal justice 

system is maintained. Article 23 (6)(a) of the 1995 Constitution of 

Republic of Uganda, seems to create an entitlement for an accused 

person while (b) and (c) seems to be mandatory for the courts to 

grant the application for bail, but on the other hand, it is upon the 

accused to prove exceptional circumstances beyond reasonable 

doubt and still imposes powers upon the court to grant  it or not.

                                                           
45 In matter of bail application by Balaki Kirya [1984] HCB 11. 
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Sustainable Development Law and Policy: CSR as an 

Independent Tool for Building the Nation 

Ipinnuoluwa Ade-Ademilua* 

ABSTRACT 

With a large population and a rewarding economy, there has never 

been a limit to the opportunities available to local companies and 

multinational corporations in Nigeria. However, 56 years after gaining 

independence, Nigeria is still largely considered a developing nation with 

below par living conditions, environment, amenities and services. 

Corporations have established themselves and have sucked from the 

rich nectar of Nigeria’s economic fruits without planting seeds on its 

land in show of appreciation. This paper seeks to discuss how 

corporations could play a significant role in developing the Nation and 

the adoption of international legal frameworks to enforce active 

participation in this role. 

1.0  INTRODUCTION  

After 56 years of independence, the Nigerian government still 

struggles with developing the nation past third world standards. In 

the eyes of the international community, Nigeria remains a 

developing a nation. Taking a look at numerous developed 

nations, a common player in the attainment of such status is 

capitalism. Capitalism has served as a driving tool for the 

development of nations and citizens, boosting sectors and factors 

such as technological advancements and innovations, employment, 

                                                           
* Undergraduate, Faculty of Law, University of Lagos. He can be reached at; 

ipinnuoluwa@gmail.com  
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revenue, living standards, resource utilisation and other factors. 

However, a nation cannot truly be said to be developing or 

developed, as the case may be, where its citizens and their 

environment are not positively affected. In modern times, and as 

practiced in advanced nations, it is believed that corporations have 

an obligation to, not just their shareholders, but the communities 

in which they conduct their activities. 

Corporate Social Responsibility (CSR) is the continuing 

commitment by businesses to behave ethically and contribute to 

economic development while improving the quality of life of the 

workforce and their families as well as of the local community and 

society at large.46 

In the author‟s view, CSR could help in accelerating the country‟s 

development, independent of the government‟s already existing 

activities. If companies engaged in sustainable development 

activities in their respective communities, it could lead to an 

overall development of the nation as a whole. 

2.0 CSR AND SUSTAINABLE DEVELOPMENT 

Corporate Social Responsibility is the continuing commitment by 

a business to behave ethically and contribute to economic 

development, while improving the quality of life of the workforce 

their family, as well as the local community and the society at 

large. It is anchored on the philosophy that businesses, as artificial 

                                                           
46A. Helg, Corporate Social Responsibility from a Nigerian Perspective(2007) 

available at gupea.ub.gu.se/bitstream/2077/4713/1/07 23.pdf (accessed Feburary. 

2010) 
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persons, should take decisions that are considered indeed to be in 

the interest and benefit of a large number of people, hence have 

respect for the fundamental rights of the public. CSR can be 

categorised as economic, legal, ethical and voluntary 

responsibilities respectively.47 There are several controversies 

surrounding CSR as to whether it is a soft law obligation or a 

moral obligation to be carried out by corporations to improve 

their long term image in the eyes of their present and potential 

consumers. However, CSR should be seen more as part of the 

objectives of any corporation. Corporate Social Responsibility 

should be a tacit contract between business organisations and a 

hosting community, whereby the community permits the business 

to operate within its jurisdiction to create job opportunity for its 

residents48, amongst other things. In addition, the community 

expects the corporation to improve their living standards. CSR is 

becoming more important and frameworks have been developed, 

but mostly in Western states, and the benefits of this can be seen 

in their present living conditions and development status‟. 

Traditionally, CSR mainly focuses on how the activities of 

corporations do not negatively affect the community such as; 

reducing harm to the environment and releasing products which 

are up to standard, non-discriminatory employment tactics; and in 

modern parlance, grants, amenities, and more proactive efforts. 

The Bali Roundtable on developing countries in 2002 recognised 

                                                           
47 O.C. Ferrell and J. Fraedrich, Business Ethics: Ethical Decision Making (South-

Western College: 1997) 
48C. Mordi , I.S Opeyemi, M Tonbara, S Ojo, “Corporate Social Responsibility 

and the Legal Regulation in Nigeria”(2012), Vol. LXIV Economic Insights – Trends 

and Challenges, No.1 (1-8) 
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the business sector as a primary driver of economic development 

and the World Summit for Sustainability identified business 

involvement as critical in alleviating poverty and achieving 

sustainable development.49 

The Triple Bottom Line (TBL) concept, obliged by several 

corporations, was introduced by J. Elkington in 1994. It is a 

standard of responsibility for companies to take on sustainable 

practices. The concept is linked primarily to the stakeholder 

theory and also to CSR.50 TBL is “a successful encapsulation of the 

vague and sloppy concept of CSR”.51 Elkington considered TBL to 

pay regards to the environmental and social aspects as well as the 

long established economic aspects of a business. According to 

Elkington, a business should also be measured within these three 

areas. The social aspect is a company‟s ethical conduct in regards 

to its labour practices and its attempt to create objectives that up 

hold mutually beneficial relationships with all stakeholders.52 The 

environmental aspect entails a company „„to do no harm to” and 

improve the environment. Elkington believed that pursuing the 

values of TBL would improve the society as well as making 

businesses more successful. 

                                                           
49Available at http://www.un.org  
50 J. Elkington, “Towards the Sustainable Company. Win-win-win business 

strategies for  sustainable development”, California Management Review,(1994) 

vol. 36, no 2: p 90-100  
51 R. Mullerat, “International Corporate Social Responsibility: The Role of 

Companies in  the Economic Order of the 21st Century”, (2010 ) Kluwer  Law 

International BV, The Netherlands 
52 S. Hajime, “Policy and Politics of Health Risk Management in Five Countries,” 

Asbestos and BSE Series: Alliance for Global Sustainability Bookseries (2010) Vol 16 

Available at; http://www.unglobalcompact.org 

http://www.un.org/
http://www.unglobalcompact.org/
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According to the Brundtland Report, sustainable development is 

the development that meets the needs of the present without 

compromising the ability of future generations to meet their own 

needs. It contains within it, two key concepts: 

c) the concept of needs; in particular the essential needs of 

the world's poor, to which overriding priority should be 

given; and 

d) the idea of limitations; imposed by the state of technology 

and social organization on the environment's ability to 

meet present and future needs." 

Beyond simple philanthropy business action, CSR increasingly 

focuses on creating shared value or sustainability – the deliberate 

inclusion of public interest in corporate decision making and 

honouring of a “triple bottom line” to advance people, planet and 

profit. After all, as the World Business Council for Sustainable 

Development (WBCSD) memorably stated, “businesses cannot 

succeed in societies that fail.” 

3.0  INTERNATIONAL CSR STANDARDS AND 

INSTRUMENTS 

3.1 Aspirational Statements and Standards 

3.1.1The United Nations Global Compact 

Former United Nations Secretary-General, Kofi Annan proposed 

the Global Compact at the World Economic Forum on January 

31, 1999. He challenged world business leaders to help build the 
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social and environmental pillars required to sustain the new global 

economy and make globalisation work for all of the world's 

people. The Global Compact is a network that is working to bring 

companies together with UN agencies, labour and civil society to 

support nine principles in the areas of human rights, labour and 

the environment. Through the power of collective action, the 

Global Compact seeks to advance responsible corporate 

citizenship so that business can be part of the solution to the 

challenges of globalisation. In this way, the private sector - in 

partnership with other social actors - can help realize the vision of 

a more sustainable and inclusive global economy.  Today, 

hundreds of companies from all regions of the world, international 

labour and civil society organizations, are engaged in the Global 

Compact.  

3.1.2 International Labour Organisation (ILO) Declaration of 

Fundamental Principles and Rights at Work 

One of the aims of this declaration is the creation of a climate for 

economic and social development. The Declaration seeks to 

stimulate national efforts to ensure that social progress goes hand 

in hand with economic progress while respecting the diversity of 

circumstances, possibilities and preferences of individual 

countries. The Declaration's follow-up contains promotional 

reporting tools; The Annual Review is composed of reports from 

governments describing their efforts. These reports provide a 

baseline against which countries can measure their own progress. 

The Global Report, submitted by the ILO to the International 
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Labour Conference, paints a dynamic global picture of the 

situation with regard to one of the categories of principles and 

rights each year. It serves as a basis for determining future 

priorities so that the Organisation through its technical 

cooperation activities can assist its members.53 

3.1.3 The International Labour Organisations’ Tripartite 

Declaration of Principles concerning Multinational 

Enterprises and Social Policy 

Although voluntary, it advocates, in developing countries, that 

Multinational Enterprises (MNE) should provide the best possible 

wages, conditions of work (including health and safety), and 

benefits, adequate to satisfy basic needs and within the framework 

of government policies. Governments should adopt policies 

ensuring that lower income groups and less developed areas 

benefit as much as possible from MNE activities. MNE‟s should 

provide, upon request, information concerning health and safety 

standards observed in other countries which are relevant to local 

operations.  

3.1.4 The Social Venture Network Standards of Corporate 

Social Responsibility 

The Social Venture Network (SVN) was created in 1987 to 

develop an association of business and social entrepreneurs 

dedicated to the idea that business can be a potent force for 

solving social problems. It advocates that corporations should not 

                                                           
53 Available at http://www.ilo.org/public/english/standards/decl/declaration/text/ 

(Accessed June  2017) 
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only protect the community‟s environment but must also foster 

an open relationship with the community in which it operates and 

plays a proactive, cooperative, and where appropriate, 

collaborative role in making the community a better place to live 

in and conduct business. Taken as a whole, the Standards are 

analogous to the Caux Round Table Self-Assessment and 

Improvement Process; another tool designed to help 

organizations improve their performance.54 

3.1.5 Corporate Responsibility Principles for Global 

Corporate Responsibility 

In view of the wider community, one of its core principles is that 

the company strives to contribute to the long-term 

environmental, social, cultural, and economic sustainability of the 

local communities in which it operates and that the company's 

corporate governance policies balance the interests of managers, 

employees, shareholders, and other interested and affected 

parties (such as the community in which they operate in). These 

principles are mainly seen as aspirations.55 

3.2 International Institutions 

3.2.1 World Business Council for Sustainable Development 

(WBCSD) 

                                                           
54Available at http://www.cauxroundtable.org/view_file.cfm?fileid=79  
55Available at http://www.web.net/~tccr/benchmarks/index.html 

http://www.cauxroundtable.org/view_file.cfm?fileid=79
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The World Business Council for Sustainable Development56 is a 

major driving force on the concept of CSR, established in January 

1995, its reports on corporate (social) responsibility have helped 

to focus global attention on the necessity for governments and 

companies to demonstrate a degree of responsibility towards the 

society. WBCSD formulated three conceptual frameworks on 

CSR: the generation of economic wealth, environmental 

improvement, and social responsibility. On the third pillar, 

WBCSD defines what a company has to do in order for it to win 

and enjoy the confidence of the community as it generates 

economic wealth and responds to the dynamics of environmental 

improvement. WBCSD identified the core values of CSR as 

human rights, employee rights, environmental protection, 

community development, and stakeholder rights as the values that 

define the responsibility of companies and governments to the 

society. Under the WBCSD template, the community is respected 

as a stakeholder in the project. Thus, the company is compelled 

to construct a base for close collaboration and consultation with 

the community, as well as assist the community in capacity 

building in all aspects of social and economic development.57 Shell 

Petroleum Development Company is a member of the WBCSD. 

3.2.2 The Organisation for Economic Cooperation and 

Development (OECD) 

                                                           
56 Two major international organizations – the-Business Council for Sustainable 

Development (BCSD) and the World Industry Council for the Environment 

(WBCE) – merged to form the WBCSD. 
57 H.H. Ijaiya, “Challenges of Corporate Social Responsibility in the Niger Delta 

Region of Nigeria”, Afe Babalola University: Journal Of Sustainable Development 

Law And Policy (2014) 3:1 at p. 63 
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The Organisation for Economic Cooperation and Development 

(OECD) stressed the need for both companies and governments 

to demonstrate their corporate responsibility by pursuing sound 

environmental and socially based policies. OECD, at its ministerial 

meeting on June 27, 2000, approved a guideline to ensure that the 

operations of enterprises are in harmony with government 

policies.58 

3.2.3 The Dow Jones Sustainable Indexes (DJSGI) 

The Dow Jones Sustainable Indexes (DJSGI) was launched in 

1999.59 The DJSGI defines CSR as social well-being which 

companies must satisfy in order to be listed in the DJSGI. The 

DJSGI sustainable principles include technology, governance, 

shareholders, industry, and society. It is clear that the CSR 

concept has been placed on the global agenda by leading 

international organisations. This should be seen as a critical 

challenge to environmental justice as it compels companies and 

governments to address distributional inequities of environmental 

risks, especially in the natural resources sector of the economy.60 

4.0 CSR IN NIGERIA 

In 1990, following the Ogoni crisis, CSR gained recognition in 

Nigeria. It led to corporation led projects, such as the provision 

                                                           
58Ibid at p. 64 
59 On September 8, 1999, the Dow Jones Sustainability Group Indexes (DJSGI) 

was launched in Zurich, Switzerland, as the first global equity indexes that track 

the performance of the leading sustainability – driven companies world-wide. 

The DJSGI at its inception included over 200 of the top sustainability 

companies in 68 industries in 22 countries. 
60Supra note 11 at p. 65 
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of social amenity structures and the creation of scholarship and 

grant systems aimed at poverty alleviation and development. 

Currently efforts are being made to discuss making a specific law 

which caters for CSR.  

a. Indirect Regulations 

It can be argued that there are several Nigerian legislations that 

incorporate within their provisions, certain expectations that 

directly or indirectly do not contradict, or in some instances, 

regulate the observance or practice of CSR. For instance, Section 

279 (4) Companies and Allied Matters Act 1990, points out that; the 

director of a company is to have regard in the performance of his 

functions including the interests of the company‟s employees in 

general as well as the interests of its members. 

The company‟s employees would most likely also be members of 

the society where the company operates.  Note that companies in 

Nigeria are not in any way precluded from carrying out social 

responsibilities towards the environment, what they will be 

expected to do is to ensure that such intended social friendly 

policies are embedded in their Article and Memorandum of 

Association.61 There are various laws which relate to CSR and the 

environment such as; National Environmental Standards and 

Regulations Enforcement Agency (Establishment) Act 2007; Harmful 

Waste (Special Criminal Provisions Act). In addition, Sections 234 to 

248 of the Nigerian Criminal Code provides for offences against 

public health. However, these laws do not directly address CSR. 
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b. Proposed CSR Bill and Regulations  

In 2008, the late Senator Uche Chukwumerije sponsored a bill 

entitled; A Bill for an Act to provide for the establishment of the 

Corporate Social Responsibility Commission– popularly referred 

to as the “CSR Bill.” The bill sought to establish the Corporate 

Social Responsibility Commission, a supervisory body that would 

be responsible for the control and regulation of the CSR activities 

of businesses in Nigeria. The Commission was to see to the 

formulation, implementation, supervision and provision of policies 

and reliefs to host communities for the physical, material, 

environmental or other forms of degradation suffered as a result 

of the activities of companies and organisations operating in these 

communities. The Bill proposed five main divisions which 

respectively provide for the establishment of the CSR. 

Considering the provisions of this Bill, its successful passage in the 

house will be welcome development and indeed a great 

reformation of the practice of CSR in Nigeria and will help in 

firmly establishing corporate ethics among the firms in Nigeria.62 

The CSR bill also proposed that all businesses undertake CSR 

activities utilizing not less than 3.5% of their Gross Annual Profit. 

While urging the accountability of corporate organisations to 

their labour force, investors, consumers and host communities, 

the bill proposed sanctions for defaulting companies and 

incentives for companies who complied with the regulations. 

Response to the bill has been less than welcoming. The Nigerian 
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Employers Consultative Association (NECA) and Organized 

Private Sector (OPS) groups out rightly rejected the bill. While 

CSR is an ostensibly worthy cause, stakeholders argue that the bill 

is fraught with challenges. Some suggest that the bill goes against 

the voluntary essence of CSR. Further, that the pursuit of CSR 

through the regulatory-bureaucratic apparatus means, both 

forceful and punitive, would impose additional costs on doing 

business in Nigeria.63 The CSR Bill has been described as a 

reactive legislation as opposed to a proactive law and therefore 

needs to be subjected to an amendment. It was also argued that 

CSR contributory charge could be a disincentive to investments in 

Nigeria in the light of the already existing high and multiple taxes 

at various strata of the federal, state and local governments. It was 

therefore recommended that the proposed charge of 3½% could 

be reduced to a basic minimum charge for all companies and 

organisations, whilst the penalty charge for none compliance with 

the statutory requirements of the law could be increased by the 

same margins of the CSR charge itself.64 . It has also been pointed 

out that the CSR Bill has failed to follow recent legislative 

practices which impose criminal liability on both the corporation 

and all the directors and managers of any corporation or company 

who are aware of the breach of an existing law and this therefore 

should be subjected to the necessary amendment. 

4.1 CSR Challenges and Implementation 

a. CSR Challenges 
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64Oserogho Associates „Corporate Social Responsibility Bill‟ (2008).  available at 
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A legal attempt to ensure that companies are accountable not 

only to employees and their trade unions but to investors, 

consumers, host communities and the wider environment seems 

to be contrary to Sections 41 and Sections 279 of the principal 

statute on companies in Nigeria, the Companies and Allied Matters 

Act (CAMA) of 1990, which only recognises the traditional 

stakeholders; shareholders. However, annual social and 

environment impact reporting does not alter CAMA‟s financial 

reporting scheme. 

b. CSR Implementation 

In 2014, India became the first country in the world to mandate 

Corporate Social Responsibility, requiring companies to spend 2% 

of their net profit on social development. These social 

development activities include hunger eradication, education, 

environmental consciousness, and sports. 

The Corporate Responsibility Bill was first introduced in the 

House of Commons by Linda Perham on June 2002, and was 

subsequently withdrawn. Afterwards, the Corporate 

Responsibility (Environmental, Social and Financial Reporting) Bill 

(CORE Bill) was tabled on 15 October 2002. Another Corporate 

Responsibility Bill followed this but none of these bills became 

law. Nonetheless, the failure of these integrated legislative 

initiatives should not suggest that CSR regulation is neither a 

credible nor a conceivable alternative for the control of corporate 

behaviour that may adversely affect the civil liberties of 

communities in host countries. The fact that such laws were and 
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continue to be drafted, read, and debated, indicates an increasing 

support of regulation of corporate conduct.65 

5.0 CONCLUSION AND RECOMMENDATION  

Since the emergence of CSR in Nigeria, there is no law put in 

place by the Nigerian government in the area of Corporate Social 

Responsibility. CSR is still a voluntary course of action. 

International law recognises the important soft law instruments, 

such as non-binding declarations, normative recommendations, 

action and declarations of principles to societal development and 

growth.66 Consequently, most declarations and instruments that 

emphasise the CSR principle are not legally binding and do not 

carry hard law status in international law.67 Traditionally, the 

government is responsible for developing the state and improving 

the welfare of the citizens. This does not however, negate the 

social responsibility of corporations. These instruments 

undoubtedly provide the best practice that could shape how 

companies in Nigeria can better contribute positively to the local 

communities where they operate and to the nation at large. 

                                                           
65 Supra note 20 
66 Soft law has been described as legal instruments that are not directly 

enforceable in courts and tribunals but that nonetheless have an impact on 

international relations and, international law. They include quasi-legal 

instruments which are not legally binding, or whose binding force is somewhat 

“weaker” than the binding force of hard law or legally binding instruments. 

Professor Kiss noted: The first are binding as they create hard law for member 

states concerned, if they have no binding character, they are generally called 

recommendations and constitute soft law principles. However they can 

contribute to the development of customary international law so that their 

importance should not be under estimated. See Alexandre Kiss, Introduction to 

International Environmental Law, 2nd Edition (Geneva: UNITAR, 2005) 6-7 
67 Supra note 14 
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