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ABSTRACT 

The article is divided into three parts. The first part of this article seeks 

to explain and shed more light on banker customer relationship, the 

legal position as to who a banker is, who a customer is, the incidents of 

a banker customer relationship and the position of the law especially 

judicial decisions in the aspect of banker customer relationship. The 

second part of the article, takes a look at, the meaning of cheque under 

the Bill of Exchange Act 1917, the legal barriers to payment of cheques 

on demand and finally the protection afforded to the paying and 

collecting banker under the Bill of Exchange Act and exceptions to the 

protection. The concluding part of the article gives recommendations as 

to how this area of the law of banking can be improved. 

1.0 INTRODUCTION  

The banking industry has almost become an indispensable part of 

everyday commercial transaction both locally and internationally. 

Almost everyone owns and operates a bank account including 

children and illiterate persons. However, little or nothing is 

known outside the world of legal practice about the nature of 

relationship that exists between these banks and their customers. 

A lot of people just „go with the flow‟ and keep on transacting 
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with banks. As a part of the transaction between bankers and 

customer comes the use of cheques; a negotiable instrument as a 

medium of transaction. There are statutory provisions attached to 

the use of cheques to protect the paying and collecting banker. 

From this introduction, a lot of questions might have arisen such 

as „who exactly is a banker?‟, „who is really a customer?‟, what 

kind of relationship exists between them?‟, „what are the legal 

implications of this relationship?‟, „does the statute also protect 

the customer who signs the cheque?‟ This article will shed some 

light on these and many more questions that may pop up in the 

mind of the reader. 

2.0 BANKER CUSTOMER RELATIONSHIP 

2.1 Who is a banker? 

There is no universal or completely satisfactory definition of who 

a „banker‟ is just as the scope of what constitutes banking business 

is very elastic.  

In general usage, people see anybody working in a bank as a 

„banker‟. Although, this might be correct for the purpose of the 

profession, this paper does not deal with banking as a profession. 

The general usage will therefore be disregarded just as the 

Supreme Court rejected this general usage in the case of Akwule 

and 10 Ors v. Reginam1 and held that the word banker does not 

refer to any individual employee of a bank. The court held that 

the word „banker‟ referred to any company licensed to carry out 
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banking business and not the employee of the bank or a director 

or shareholder of the bank. 

Section 2 of The Bill of Exchange Act 1882(as amended in 1990) 

defines a banker as “including a body of persons whether 

incorporated or not, who carry on the business of banking” 

According to Layi Afolabi, unless we know what business of 

banking is and the act is silent on this, it will be difficult, if not 

impossible, to understand this definition.2 

According to H.L.A Hart, “a banker is a company carrying on the 

business of receiving money and collecting drafts for customers 

subject to the obligation of honouring cheque drawn upon them 

from time to time by the customer to the extent of the amounts 

available in their account” Hart‟s definition and what the Supreme 

Court held are both in line with literary usage of the word banker 

i.e. The question, “who are your bankers?” means “which bank do 

you bank with?” and does not in any way refer to any individual 

employee or bank official, director or shareholder. It must also be 

understood that a bank is only one entity and has only one legal 

existence no matter how many branches it has. This was noted in 

Bank of Ireland v Hussy3 

Arguments may be raised as to whether banking is a trade or a 

profession. In Regina v. Industrial Disputes Tribunal, Lord Goddard 

concluded that banking is, ordinarily speaking a trade because 
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bankers refer to those who patronize them as „customers‟ and 

not as „clients‟ as is usually employed by professionals. 

Banking business is no doubt a trade, not only because they 

employ the word customer but also because of the buying and 

selling involved in banking which is central to all trading activities 

whether the objects of trade be goods, services or a combination 

of both. 

2.2 Who is a customer? 

In the course of its daily transactions, a banker will come in 

contact with quite a number of people who have different motives 

for coming to the bank. Some come to cash cheques, some to 

deposit money, some to buy bank drafts and some just to make 

enquiries. Some of these people have a subsisting relationship with 

the bank while in some cases; it is a “one-off” affair, perhaps never 

to be repeated4. 

Almost invariably, anybody who has anything to do in the bank, no 

matter the nature, sees himself, as a bank customer at least as 

much as he is within the banking premises. Commercial prudence 

also dictates that the bank affords its best attention to all and 

sundry, whatever relationship they may seem to be having with 

the bank. The question then is „Who amongst all these people are 

customers of the bank?‟ 
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It has been decided that the fact that one is seen to be transacting 

one form of business or the other in the bank almost every day or 

even everyday does not make one a customer of the bank. In 

Great Western Railway Company ltd. London and County bank5, it was 

held that a person who has been cashing cheques from the 

defendant bank on his employer‟s behalf over many years was not 

a customer of the bank by his mere cashing of cheques. To be a 

customer of a bank, one has to have an account with the bank. 

This trend was followed in the Nigerian case of Ekpeyong v The 

State6 where the court also noted that in order to be a customer; 

a person must have an account with the bank or less certainly 

agreed to open one. 

Can one hold an account on a third party‟s behalf? In the case of 

Ademiluyi and Lamuye v. African Continental Bank ltd.7 The court 

held that if a person‟s name appeared in the bank‟s book, even 

when the bank believes that the account is to be held in trust for 

another party, the person whose name appears in the bank‟s book 

will be held as the customer of the bank and not the other party 

unless the title of the account clearly indicates „Agency‟ or 

„Trusteeship‟ Therefore, a customer is a person who has an 

account with the bank and who is registered in the bank‟s book as 

being a customer of the bank. 

2.3 The relationship 
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For a long time, court decisions were in conflict as to what the 

nature of a banker-customer relationship was. Some were of the 

opinion that when a customer deposited money, a contract of 

bailment was created. In Hall v Fuller8 for example a bank was 

described as “a depository of customer‟s money.” Opinion 

changed slightly over the years when it was decided in Marzetti v 

Williams9 that money deposited with the bank belonged to the 

customer. The plea that the money deposited was for „care and 

custody‟ was rejected. The court noted that: 

Such a situation will be exposed to problems which would 

make the banking business a practical impossibility.  

The modern notion of the nature of the relationship between 

banker and customer started with the case of Carr v Carr10  where 

a testator made a bequeath of “whatever debt might be due to 

him at the time of his death” and the court held that the credit on 

his bank account should be included. 

The decision that bank deposit is a debt on the bank was applied 

in Devaynes v Nobles11 where it was held that money deposited 

with the bank belongs immediately to the bank and in Sims v 

Bond12where it was confirmed that bank deposits are actually loans 

to the bank to be used as the bank pleases subject to repayment 

on demand by the customer. But as that was not the main 

contention in those cases, it was not emphasized. 

                                                           
8352 SW 2D 559 
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The case of Foley v Hill13 was the first case to give detailed legal 

consideration to what the nature of a banker-customer 

relationship was and where the final confirmation of the British 

House of Lords was received. In Foley v Hill14, an account was 

opened in1829 in the name of the plaintiff with the defendant 

banker, the initial credit being for 6,117 pounds. It was agreed 

that 3 percent per annum interest should be allowed. There were 

later two debits on the account for 1700 pounds and 200 pounds. 

Interest entries were shown in a separate column and interest 

was not credited to the main account. In 1838, the plaintiff sought 

to recover the money outstanding by an action in chancery for an 

account. The account being so simple was held not to be ex facie 

a matter for a court of equity and the plaintiff thereupon claimed 

that the relationship of a banker to a customer was analogous to 

that of an agent and his principal and that he was entitled to an 

account on that basis. The House of Lords held that the 

relationship was that of debtor and creditor. Lord Cottenham said  

Money when paid into a bank ceases all together to be the 

money of the principal; it is then the money of the banker 

who is bound to return an equivalent by paying a similar 

sum to that deposited with him when he is asked for it. 

The money paid into the banker‟s is money known by the 

principal to be placed there for the purpose of under the 

control of the banker; it is then the banker‟s money, he is 

known to deal with it as his own, he makes what profit of 

it he can…the banker is not an agent or factor but he is a 

debtor. 

Lord Brougham added in the same case 
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The trade of a banker is to receive money, and use it as if 

it were his own, he becoming debtor to the person who 

has lent or deposited with him the money to use as his 

own. 

It is understood however that the formulation of the relationship 

does not sufficiently account for the wide spectrum of functions 

which a banker may undertake on the instruction of its 

customers.15 Banks do perform a number of ancillary services 

which create room for special relationships other that the general 

relationship described above. These special relationships are 

governed largely by special or specific laws. 

Examples of such special relationships are as follows: 

1. Agency 

The most common way a bank performs this agency function is 

the collection of cheques for and on behalf of its customers. In 

that wise, the banker should do everything that an agent should 

do. For example, he should use all his skill and aptitude in the 

collection of cheques in that if there are alternative procedures 

for collection all being equally safe, the quickest one should be 

applied. He should not delay unduly. Another example of a bank 

acting as agent is where it buys shares on behalf of its customer. 

 

2. Bailment 

                                                           
15J.E.O Abugu, “The Law of Banking” E.O Akanki (ed), Commercial law in 

Nigeria, rev. ed. 2007, (University of Lagos press, Lagos). P. 549 
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A contract of bailment is created between a banker and its 

customer when a customer delivers to the bank an item for safe 

custody and the bank accepts it. Here, the bank is not a debtor 

but a bailee16. 

3. Trusteeship/ Executorship 

Banks can act as executors of a will and if the exercise is 

prolonged, the banker becomes a trustee. In some instances, a 

bank may be asked to administer trust property. In that situation, 

the bank also becomes a trustee to the beneficiaries of the trust 

property. 

Having established who a banker is, who a customer is and the 

nature of the relationship between a banker and a customer, it is 

pertinent to state that as a general rule a banker will only be liable 

to its customer and not to any third party. However, as with all 

general rules, there are exceptions. There are situations where a 

banker will not be liable to its customer and also situations where 

a banker will be liable to persons who are not its customer. 

1. Vicarious Liability 

Under the law of torts, a master will be vicariously liable for the 

acts and omissions of its servants which are carried out during the 

course of employment. This rule also applies to bankers and their 

employees. A bank will therefore be liable for acts and omissions 

of its employee carried out during the course of employment. 
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Lord Morris in Hedley Byrne co. limited v Hellers and co17 held that a 

bank will be liable to persons to whom advice was given even if 

such persons had no account with the bank. In that case, the 

second defendant Johnson was a manager of a branch of Martins 

bank. Mr. Wood, though not having an account with Martins Bank 

approached Johnson for advice about investing in a company and 

he was wrongly advised, Mr. Wood, relying on this wrong advice 

invested his money in the company and he lost. The bank was 

held to be vicariously liable for the negligence of Martins who 

being an agent for the bank incurred such liability. 

2. Fraud 

Where an account is opened by fraud e.g. in company‟s name by 

forging the signature of the company‟s chairman and/or secretary, 

such bank will not be liable to the fraudulent customer. In Stoney 

Stanton supplies Coventry v Midland bank18 the court held that 

where an account is opened by fraud, there will be no banker 

customer relationship because no relationship can be established 

by fraud. 

Having noted these, it should also be noted that duration is not of 

essence in banker-customer relationship. If a bank has accepted 

money from a person on the understanding that his cheque will 

be honoured at least up to his credit balance, that person is a 

customer of the bank irrespective of whether his connection with 

the bank is of short or long duration.  In Commissioner of 
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taxation v English, Scottish and Australian bank19 the court 

affirmed the view that the word „customer‟ signifies a relationship 

of which duration is not of essence. 

3.0 INCIDENTS OF BANKER-CUSTOMER 

RELATIONSHIP 

An incident has been defined as  “related to something; 

accompanying something or occurring as a consequence of it”20an 

incident of customer banker-relationship is therefore an event 

related to it or occurring as a consequence of it. The following 

are incidents of banker-customer relationship. 

1. Seeking out of customers 

In normal commercial transactions, the debtor can seek out the 

creditor for the purpose of offsetting debt owed by him. Though 

the bank is a debtor to the customer, it is under no obligation to 

seek out the customer to effect payment. The bank pays only 

when the customer demands or directs and there are sufficient 

funds in the customer‟s account.21 

The nature of a banker-customer relationship was put to test in 

Osawaye v National Bank of Nigeria Limited22 at the High Court of 

Mid-Western state where the trial judge Ogbonna J. drawing from 

the decision in Joachimson v Swiss bank23 concluded that though the 

banker is a debtor to its customer, there is no obligation on the 

                                                           
19(1920) AC 683 
20Microsoft Encarta® 2009. © 1993-2008 Microsoft Corporation.  
21Supra at note 16 
22[1974] NCLR 474 
23[1921] 3 KB 110 
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part of the bank to seek out its customer. The banker‟s only 

obligation is to pay when the customer demands or directs him to 

pay some other person or apply whatever may be due to him or 

part thereof in another manner. 

It was also held in Chief Festus Yusuf  v Co-operative bank Nig. 

ltd24that a customer cannot, bring a cause of action for recovery 

of money if he did not make a demand for its payment. 

 Provided there is a credit balance in the customer‟s account, 

the bank is under a legal obligation to honour a cheque drawn 

on the account by the customer.25This view was given 

cognizance in Woodland v Fear26where the court noted that the 

amount to be drawn must be within the credit limit of the 

customer‟s account else the bank owed no duty to honour the 

cheque.27. The customer is to present the cheque duly and 

regularly signed by him at the branch where the account is 

kept and during normal banking hours as stipulated by the 

bank. 

It was held in Enyi v African Continental bank28 that where a bank 

wrongfully dishonours a customer‟s cheque, the bank will be liable 

for a breach of the implied contract to pay the customer on 

demand. 

2. Will the bank be liable where there is delay in payment? 

It was held in Ejimofor v Union Bank of Nigeria29 that delay in 

payment itself without more cannot amount to a wrongful 

                                                           
24 [1994] 7 NWLR (PT 359) 676 
25Supra at note 16 
26 (1857) 7 E& B 519 
27R.S. T Chorley, Leading cases in banking law 1965 
28 [1981] IMSLR 352 
29[1981] 1 FNR 5 
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dishonour. In that case, the payee of a cheque went to the bank 

and his cheque was marked for payment but after waiting for 

several hours, the payee got impatient and left. At the suit of the 

banker, it was held that delay does not amount to dishonour. 

Therefore, as long as the bank does not out rightly deny the 

payment of the cheque, but merely delays in paying it, it will not 

be held liable.  

3. Can the bank postpone payment? 

It has been held in Babalola v Union Bank of Nigeria ltd.30that where 

the circumstances make it prudent so to do, such as where the 

cheque is not regular on the face of it or is ambiguous, the banker 

will be justified in postponing the honouring of the cheque until 

further investigation.31 

The duty and right to postpone payment pending investigation 

derives from the right and duty of the bank as agent to exercise 

care in relation to its own and its customer‟s banking business. 

A banker is certainly not obliged to honour a cheque even if 

drawn by the customer where the signature of the customer as 

contained in the cheque differs from the specimen held by the 

bank; even if both signatures were signed by the same person. But 

where there is no basis whatsoever for the doubt of the bank as 

to the authenticity or regularity of the customer‟s signature, the 
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banker cannot exonerate itself from liability for the wrongful 

dishonour of the customer‟s cheque.  

4. Can a bank be excused of its obligation to honour customer‟s 

cheque? 

a. A bank may only be excused of the obligation to pay 

where; The cheque is stale: In normal banking practice, a 

cheque will be considered stale six months after the due 

date. Thereafter, the bank is not obliged to honour it. 

b. The drawer‟s death comes to the notice of the bank: The 

customer‟s death effectively terminates the continuity of 

the banker-customer relationship and hence the mandate 

to dishonour cheques drawn by the deceased. 

c. There is an effective countermand: The order to “pay on 

demand” on a cheque may be retracted any time before 

the encashment of the cheque. This is called a 

countermand. For a countermand to be effective, it must 

reach the banker within a reasonable time before 

encashment. For example, in Woodland v Fear32, the 

countermand came after the cheque had already been 

cashed and the drawer could not recover. 

Also, the bank must have actual knowledge of the notice of 

countermand. The notice must be in writing and duly 

signed by the customer, clear and unambiguous. It was 

held in Westminster Bank ltd. v Hilton33 that the 
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countermand signed by the customer was not clear and 

the bank was therefore not held liable. In that case, the 

customer had given out two different cheques on the same 

day to the same person and he later on sent a 

countermand to the bank to dishonour one of the 

cheques. The only certain identification in this cheque 

would have been the cheque number which he failed to 

include in the countermand. The bank paid both cheques 

since the countermand was not clear and they were not 

held liable. 

d. The cheque is postdated and has not matured for 

payment: A cheque under this circumstance can be 

dishonored by the bank until it is mature for payment. 

e. There is a court order or an act freezing the account of 

the drawer or an ongoing police investigation on the 

account: A mareva order also known as a freezing order is 

usually issued by courts pending investigations over an 

account within its jurisdiction. 

f. There is notice of winding up or receivership proceeding 

or where the customer is declared bankrupt: A declaration 

of bankruptcy automatically divests the customer of 

contractual capacity to operate an account, as his estate 

becomes vested without more, on his trustee in 

bankruptcy. 

5. Does the bank owe any duty to the customer and vice versa? 
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 Both the bank and the customer simultaneously owe some duties 

to each other. Therefore, another incident of customer-banker 

relationship is where either the bank or its customer breaches 

any of the duties they simultaneously owe to each other. These 

duties shall now be examined. 

3.1 Duties of Bank  

1. Duty to exercise care and skill 

A bank has a duty under its contract with the customer to 

exercise reasonable care and skill in carrying out its part 

with regards to operations within its contracts with its 

customer. The duty extends over the whole range of 

banking business within the contract with the customer.34 

Thus the duty applies to interpreting, ascertaining and 

acting in accordance with the instructions of the customer. 

The court held in Selangor United Rubber Estates Ltd. V 

Cradock (a bankrupt) and others35that the paying banker 

owes a duty to his customer to exercise reasonable care 

and skill in carrying out his part of the contract. He may 

also be liable as a constructive trustee if funds on the 

account are misapplied. 

2. Duy to treat customer‟s affairs as private and strictly 

confidential. 

                                                           
34Supra note 15 p. 552 
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This aspect of the relationship is underlined in the case of 

Tournier v National   provincial bank36 where the court held that 

it is a further term of the implied contract that the bank enters 

into a qualified obligation not to disclose information concerning 

the customer‟s affairs without his consent. In that case, the 

plaintiff banked with the defendant at their Moorgate street 

branch. His account became overdrawn and he agreed to pay off 

the overdraft by weekly installments and the manager of the 

defendant‟s branch telephoned his employers to ask for his private 

address. In the course of the conversation, the manager informed 

the employers that the plaintiff‟s account was overdrawn, that he 

had failed to keep his promise to put in funds, and that he was 

suspected of betting as cheques drawn on him had been paid to 

bookmakers. As a result of this information, the plaintiff got into 

difficulties with his employers, who refused to renew his 

employment and he sued the defendants for damages. It was held 

that the defendants were liable as they had failed in their duty to 

the plaintiff to treat his account and affairs as confidential. It was 

further held that the obligation extends to information from other 

sources than the customer‟s actual account, if the occasion upon 

which the information was obtained arose out of banking relation 

of the bank in conducting the customer‟s business or in coming to 

decisions as to its treatment of its customers. 
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There are exceptional cases where this duty will not operate. 

Bankes L. J attempted to summarise these in Tournier‟s case37 

1. Compulsion of law e.g. where the bank has to give 

evidence in legal proceeding 

2. Public duty to disclose e.g. when a customer is 

transacting business with the enemy during a war in 

the country. 

3. Where it is in the interest of the bank to disclose. 

4. Express or Implied consent of the customer. 

Section 37 of the 1999 Constitution of the Federal Republic of 

Nigeria guarantees the right to privacy of citizens, their homes, 

correspondence, telephone conversations and telegraphic 

communications. A breach of this by a banker may therefore also 

give rise to an action for enforcement of fundamental human 

rights. Section 45 of the 1999 Constitution of the Federal 

Republic of Nigeria however provides for derogations from the 

fundamental human right. Section 45(1) provides that “nothing in 

sections 37, 38, 39, 40 and 41 of the constitution shall invalidate 

any law that is reasonably justifiable in a democratic society.” 

One of such laws may be found in section 7 of the Banker‟s Books 

Evidence Act 1879 a statute of general application. It provides 

that; 

On the application of any party to a legal proceeding, a court or 

judge may order that such party be at liberty to inspect, take 
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copies of any entries in a banker‟s book for any of the purpose of 

such proceedings. An order under this section may be made with 

or without summoning the bank or any other party and shall be 

served on the bank three clear days before the same is to be 

obeyed unless the court or judge otherwise directs. 

Where a banker finds itself caught within the provisions of this 

section, he may therefore allow for the examination of its books 

and allow copies to be taken even if this would lead to it 

disclosing its customer‟s affairs. 

3.2 Duties of the customer 

The customer is obligated to  

1. Give written instructions to the bank if he seeks to 

withdraw his money. 

Such instruction usually includes cheques, standing orders, 

direct debit instruction, request for payment instrument 

like bank draft or bank cheques, foreign payments etc. 

2. To inform the bank without delay of any suspicious 

dealings on his account as may come to his knowledge. 

Failure to do this in Brown v National Westminster bank 

ltd.38 was held as an estoppel against the customer. 

3. To draw his cheque with care and diligence and in a 

manner that will not facilitate fraud, forgery or 

unauthorized alteration. It was held in London Joint Stock 
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bank ltd. v Macmillan & Arthur39 that in drawing a cheque, 

the customer owes a duty to the bank to take reasonable 

precautions against possible alteration of the cheque. 

4. To pay reasonable commission and interest on borrowed 

funds as agreed. However, in carrying out this obligation, it 

has been held in Union bank plc v .Ozigi40 that the bank 

cannot after an agreed amount of interest increase it 

beyond the agreed interest. 

Conclusively, a breach of any of these duties either by the bank or 

by the customer can give rise to an action for damages in court. 

The incidents of banker-customer relationship cannot fully be 

known as the categories are never closed. New actions arise 

every day in the commercial world as a result of the relationship 

between the banker and the customer. Although it is now 

established that the major relationship between a banker and a 

customer is that of debtor and creditor. 

4.0 CHEQUES 

The Bill of Exchange Act of 191741 is the applicable statute relating 

to cheques in Nigeria. Section 73 of the Bill of Exchange Act 

defines a cheque as “a bill of exchange drawn on a banker and 

payable on demand”  
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Against this background, a full definition of a cheque can only be 

given when it is read in conjunction with section 3(1) of the Bill of 

Exchange Act which defines a bill of exchange thus  

A bill of exchange is an unconditional order in writing, 

addressed by one person to another, signed by the person 

giving it, requiring the person to whom it is addressed to 

pay on demand or at a fixed or determinable future time a 

sum certain in money to or to the order of a specified 

person, or to bearer 

 

Reading section 73 of the Bill of Exchange Act in conjunction with 

section 3(1) of the Bill of Exchange Act, a cheque may 

therefore be fully defined as  

an unconditional order in writing drawn by one person 

upon another who must be a banker, signed by the person 

giving it (the drawer), requiring the banker upon whom it 

is drawn; to pay a sum certain in money to the person to 

whom it is drawn; or to order of a specified person or 

bearer 

 

Although a type of bill of exchange, the cheque differs from an 

ordinary bill in some acknowledged respect.42 

1. Unlike an ordinary bill, the drawee of a cheque must be a 

bank and the instrument itself payable on demand. 

2. A cheque unlike an ordinary bill is payable on demand and 

for this reason does not require acceptance. 

3. Unlike the drawer of an ordinary bill, the drawer of a 

cheque is under a duty to the bank to take reasonable care 

in drawing so as not to facilitate alteration. 

                                                           
42K.I. Igweike, Law of Banking & Negotiable instruments (Africana-fep publishers 

limited Onitsha, 1990) pg.157 
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4. The bank unlike the drawee of an ordinary bill is protected 

against a forged or an unauthorized endorsement. 

5. The drawer of a cheque unlike that of an ordinary bill is 

not fully discharged by failure of the holder to present the 

instrument for payment within a reasonable time. 

6. Unlike in the case of an ordinary bill, notice of dishonour 

to the drawer of a cheque is rarely necessary to make him 

liable on the instrument. 

7. The rules relating to crossing of cheques do not apply to 

ordinary bills. 

 

4.1 Payment of Cheques 

 As earlier noted, the relationship between a banker and his 

customer is that of debtor and creditor. In that relationship, the 

banker borrows money from the customer on the term that he 

will repay the loan in accordance with the mandate of the 

customer. This mandate is formally actualized in drawing of the 

cheques by the customer on the bank. The obligation of the 

banker to pay cheques thus drawn by the customer depends 

firstly on three main general considerations. 

 

1. The relationship of banker and customer subsists at the 

particular time 

2. There is obligation on the banker to honour the particular 

cheque; and 

3. The particular cheque is in order43 

                                                           
43Ibid 
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There are however some condition precedent for payment 

1. Demand is necessary 

2. Account must be in credit 

3. Availability and sufficiency of funds 

4. The demand must be made at the branch of the bank 

where the account is kept, unless the contrary is 

expressed. 

Where all these conditions are met, there are six (6) legal 

barriers to payment of cheques. 

1. Death of the customer 

2. Mental incapacity of the customer 

3. Notice of bankruptcy of the bank 

4. Winding up order 

5. A Garnishee order44 

6. Court injunctions especially over dispute of funds in the 

account. 

4.2 Protection for the Paying Banker 

A paying banker has been defined as a bank on which a cheque or 

draft is drawn; the bank who cashes it. Also called accepting bank, 

drawee bank or payer bank45 

The banker may be confronted with great perils when paying its 

customer‟s cheque. Such perils are basically of 3 kinds and the Bill 

of Exchange Act has given limited protection in each case. 

(a) Forged or unauthorised signature 

                                                           
44 An order of a court attaching debt owing or accruing from a third party to a 

judgment debtor in satisfaction of the judgment creditor 
45 The business dictionary  Businessdictionary.com 

http://www.businessdictionary.com/
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Generally, a forgery denotes the making of a false document or 

writing with intent that it may be used or acted upon as genuine 

to the prejudice of any other person, or with intent that any 

person may in the belief that it is genuine be induced to do or 

refrain from doing any act. Forgery of cheques would therefore 

include the printing of a dud cheque, altering the amount on a 

cheque, falsifying the due date and the signature thereon46. 

Forgery is a criminal offence and the onus of proof is on the 

person alleging it.47 

The legal effect of forgery on a cheque is dealt with in section 24 

of the Bill of Exchange Act which provides that Subject to the 

provisions of this Act, where a signature on a bill is forged or 

placed thereon without the authority of the person whose 

signature it purports to be, the forged or unauthorized signature 

is wholly inoperative, and no right to retain the bill or to give a 

discharge therefore or to enforce payment thereof against any 

party thereto can be acquired through or under that signature, 

unless the party against whom it is sought to retain or enforce 

payment of the bill is precluded from setting up the forgery or 

want of authority: 

Provided that nothing in this section shall affect the 

ratification of an authorized signature not amounting to a 

forgery. 

It is worthy of note that this section, applies to forgeries of 

signature on a cheque only.  

                                                           
46Supra note 15 p.586 
47African Continental Bank Plc V Victor Ndoma Egba [2000] 8 NWLR (PT 669), 

389 
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This section draws a distinction between a forged cheque and 

cheques drawn without authority. A forged cheque is one written 

without the knowledge or consent of the person whose signature 

it purports to be. A cheque drawn without authority is one 

written without the knowledge or consent of the person whose 

signature it purports to be but lacking in authority to issue the 

cheque. Whilst the authority in the latter case is capable of 

ratification, a forged signature cannot be ratified. 

By the provisions of this section, a forged or unauthorized 

signature is a nullity and no right can be acquired through or 

under it, a banker who pays a cheque with such signature, does so 

to its detriment. However, a limited protection has been given 

under the section 

1. Estoppel: section 24 provides that the party against whom 

it is sought to retain or enforce payment of the bill may be 

precluded from setting up the forgery for want of 

authority. 

In London and Riverplate Bank v Bank of Liverpool48Martin J. 

expressed this principle of estoppel as follows “ if the 

plaintiff…so conducted himself as to lead the holder of the 

bill to believe that he considered the signature as genuine, 

he could not afterwards withdraw from that position.” 

In Greenwood v Martins Bank Ltd.,49 the plaintiff became 

aware of the forgeries of his signature by his wife and kept 

silent for eight months. In his judgment, Lord Tomlin 

observed that “the deliberate abstention from speaking in 

                                                           
48 [1896] 1 QB 7 
49[1932] 1 KB 371. 
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those circumstances seems to me to amount to a 

representation to the respondents that the forged 

signature was in fact in order.” The applicant‟s breach of 

duty to disclose gave rise to estoppel. 

This decision was followed and applied in Brown v 

Westminster Bank Ltd50 and also in the Nigerian case of 

Umaigba v New Nigeria Bank Ltd.51 

2. Negligence by the customer: Where the true owner of the 

cheque has been negligent in taking custody of the cheque 

and informing the bank of irregularities, it may be 

precluded from recovering or at best be contributorily 

liable.52 The authority for this proposition is the judgment 

of Scruton L.J.  in Greenwood v Martins bank ltd.53 He said 

“the customer is held bound to use reasonable care in 

drawing his cheques so that the banker may not be misled” 

and also in the Nigerian case of Nigerian Advertising Service 

ltd. v U.B.A ltd54, the defendant bank‟s case that the plaintiff 

was grossly negligent in the keeping of the cheque books 

failed only for lack of evidence to substantiate the defence. 

Whereas in Adama v Bank of the North55, the bank was 

found to have been negligent and the plaintiff/customer 

was able to recover the amount deducted from his 

account on six forged cheques. 

                                                           
50 [1964] 2 Lloyd Rep. 187 
51 [1979] NCLR 472 
52Supra note 15 p.591 
53Ibid 
54 [1965] NCLR 6 
55[1981-82] BNLR 72 
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(b) Forged or Unauthorised endorsement 

The law governing this head is contained in section 60 of the 

Bill of Exchange Act it provides  

When a bill payable to order on demand is drawn on a 

banker, and the banker on whom it is drawn pays the bill 

in good faith and in the ordinary course of business, it is 

not incumbent on the banker to show that the 

endorsement of the payee or any subsequent endorsement 

was made by or under the authority of the person whose 

endorsement it purports to be, and the banker is deemed 

to have paid the bill in due course, although such 

endorsement has been forged or made without authority. 

To gain this protection, the banker must not only have paid the 

cheque but must have done so in good faith. 

1. The meaning of payment: This is not defined under the 

act. In Bissell & co v Fox brothers & co56 it was held that 

the term payment does not necessarily mean payment 

in cash but includes payment crediting the account of a 

customer with the amount of a cheque 

2. Meaning of good faith: section 92 states that a thing is 

deemed to be done in good faith within the meaning of 

the act where it is in fact done honestly, whether it be 

done negligently or not. 

3. Ordinary course of business: The Act must have been 

done during the ordinary course of business i.e. 

banking hours stipulated by the banker. 

(c) Unendorsement and irregular endorsement 

An unendorsed cheque is one signed without sanction or 

approval. An irregular endorsement is one which does not 

                                                           
56 (1884) 51 LT 663 
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conform or follow the usual or prescribed procedure.  The 

statutory protection granted under section 60 does not cover 

payment of a cheque with an irregular endorsement. In Agbafe v 

View point Nigeria ltd57 the court held that without proper 

endorsement, the paying banker fails to enjoy the protection 

afforded by section 60. 

4.3 Protection of the Collecting Banker 

The phrase “collecting banker” is used to describe the functions 

of banks when they receive cheques crossed or uncrossed on 

behalf of their customers for clearing and collection before placing 

the value to the credit of the customer‟s account. It entails the 

receipt of the cheque from a customer; presenting it to the 

banker on whom it is drawn; receiving the money for the 

customer and placing it to the customer‟s credit. 

Just as the Bill of Exchange Act in appropriate cases provides 

protection for the paying banker, so also does it do the same to 

the collecting banker. As already noted, a banker is under an 

obligation to act as a collecting banker to his customer for the 

cheques drawn on other bankers in favour of the customer. 

At common law, the principal risk which the collecting banker 

runs in the performance of function is that of liability for the tort 

of conversion. An action for conversion will lie against the bank 

when it happens that the customer in whose account it has given 

for value is not the true owner of the cheque as a result of a 

defective title or fraudulent endorsement. The bank is treated as 

having converted the piece of paper, the cheque being a chattel by 

                                                           
57 (1977) NCLR 93 
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which the money was collected and is accountable for the value. 

The enormity of the risk necessitated statutory protection for the 

collecting bankers. This protection is to be found in section 77 

of the Bill of Exchange Act 1882 which provides:  

(1) A banker who gives value for, or has a lien on, a 

cheque payable to order which the payee delivers to him 

for collection either without endorsing it regularly had 

such rights, if any, as he would have had if upon delivery 

the payee had endorsed it regularly in blank.  

(2) Where a banker, in good faith and without negligence 

a) receives payment for a customer of a prescribed 

instrument to which the customer has no title or a 

defective title 

b) having credited the customer's account with the amount 
of such a prescribed instrument, receives payment of the 

instrument for himself, the banker does not incur any 

liability to the true owner of the instrument by reason only 

of his having received payment of it; and a banker is not to 

be treated for the purpose of this subsection as having 

been negligent by reason only of his failure to concern 

himself with the absence of, or irregularity in, 

endorsement of a prescribed instrument of which the 

customer in question appears to be the payee. 

For this section to be operative, certain requirements have to be 

met. 

- The Requirement of Good Faith 

The protection under section77 (2) avails only a banker who in 

good faith and without negligence receives payment for a 

customer for a customer. At common law, there is a presumption 

of good faith on the part of the banker. It is important to note 

that it is only the receipt of payment which has to be in good faith 

and without negligence. Statutorily, section 92 states that a thing 

is deemed to be done in good faith within the meaning of the act 

where it is in fact done honestly, whether it be done negligently 
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or not. The whole transaction from the taking of the cheque to 

the receipt and disposition of the money must be in good faith 

and without negligence. 

- The Duty of Care 

The duty of care under this section is a purely statutory duty. 

Strictly, there is no duty of care between the banker and the true 

owner of the cheque. There is no contractual relation between 

them. The only contractual obligation is to the customer. Denman 

J in Bissell & co. v Fox brothers & co58 noted that conduct beneficial 

to the customer at the expense of the true owner is no breach of 

that duty. 

The Act did not define negligence and the test to be applied has 

therefore fallen in the arena of judicial interpretation. In Lloyds 

Bank Ltd. v Chartered Bank of India, Australia and China59, Sankey L.J 

said “the banker must exercise the same care and forethought in 

the interest of the true owner, with regard to cheques paid in by 

the customer, as a reasonable businessman would bring to bear 

on similar business of his own” 

Lord Dunedin put it differently in Taxation Commissioners v English, 

Scottish and Australian Bank60  “the bank‟s action must be in 

accordance with ordinary practice of bankers…a banker cannot 

be held to be liable merely because they have not subjected an 

account to microscopic examination” 

Where a plaintiff seeks to find a claim on banker‟s negligence, he 

must, as a matter of law, state or give the particulars of the 

                                                           
58 (1884) 51 LT 663 
59[1929] 1 KB. 42 at 69 
60 [1920] AC 694 at 689 
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negligence alleged. The burden of proof however rests with the 

bank to prove that it has discharged the duty owed to the true 

owner in its handling and collection of the cheque to the credit of 

his customer. This is not an easy burden. While the bank is not 

expected to offend its customers by a manifest suspicion of fraud, 

a neglect to make inquiry carries the risk of liability. The task of 

drawing the line between reasonable inquiry and liability for 

conversion has been that of the court. 

- Duty to obtain reference. 

The law imposes a duty on the bank to obtain reference as an act 

of diligent inquiry. Failure to obtain a reference in such 

circumstance will readily ground a finding of negligence. The need 

to obtain a reference readily manifests in those cases where a 

customer seeks to open a new account with a cheque endorsed 

to him of crossed “account payee” or “not negotiable”. In House 

property co. of London ltd. v London county & Westminster bank ltd., 61  

a cheque drawn in favour of “F. S. Hanson & others or bearer” 

crossed “account payee” was collected by a banker and credited 

to a customer‟s account, the bearer of the cheque. It was 

subsequently found that the bearer was not the payee. The court 

held the banker negligent in not making inquiries as to the 

circumstances in which the customer was the bearer of the 

cheque. 

In this vein, it was held in Marfani & co. ltd. v Midland bank ltd.,62 

that for the purpose of establishing the identity of a prospective 

customer, it might be desirable that some document such as a 
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passport is asked for or reliance be had on the identification of an 

apparently respectable referee known to the bank. 

- Duty to Verify Endorsement 

In Bravins, Jnr & Sims v London & Southwestern Bank63, the English 

Court of Appeal held the collecting banker guilty of negligence in 

not detecting that an endorsement did not correspond with the 

name of the payee. 

In Turner v London & Provincial Bank ltd.,64 the fact that 

endorsement on two cheques payable to different persons were 

in the same handwriting was held to be negligence in the 

collecting banker. These authorities will however not stand in the 

presence of section 77 of The Act as “a banker is not to be 

treated for the purpose of this subsection as having been negligent 

by reason only of his failure to concern himself with the absence 

of, or irregularity in, endorsement of a prescribed instrument of 

which the customer in question appears to be the payee.”  

- Cheques collected on behalf of Fiduciaries 

A bank should not collect for private account any cheque which 

on the face of it or by endorsement bears the evidence of being 

the property or intended for the benefit of a company, firm or 

other entity and which is tendered for collection by a person 

holding or purporting to hold a fiduciary, official or subordinate 

capacity in such company firm or entity, whether endorsed by him 

or not, and whether crossed or not. 

On the same principle, it is negligence to take a cheque made 

payable to a partnership to the private account of one of the 

                                                           
63 [1900] 1 QB 270 
64 (1903] Journal of Institute of Bankers vol. xxiv p. 220 
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partners. In Baker v Barclays Bank Ltd.,65 one of two partners in a 

firm, rather than pay partnership cheques into the partnership 

account, paid them to Mr. J who cleared them through his 

bankers. It was held that both the erring partners and the 

collecting bank were liable for conversion. The collecting banks 

were denied statutory protection as they were negligent in not 

making adequate enquiries.  

It is also negligent for a bank to collect, cheques made payable to 

a person in official capacity for a man‟s private account. 

4.4 Receipt of Payment  

In order to come within the regulation and control of the 

provision and actually be protected, the banker must have either 

received payment of the cheque either for a customer or for 

itself.  

The position of the law as regards protection of bankers in 

relation to cheques has been well stated and explained, and even 

backed up by judicial decisions and statute. 

5.0 RECOMMENDATIONS AND CONCLUSION 

The legislature should enact laws on the making of a 

countermand. It might not be convenient for a customer to write 

and sign an effective countermand and get it delivered to the bank. 

Technology has advanced in a way as to make any person be able 

to send a message from wherever they are. The decision in 

Woodland v. Fear66that a countermand has to be in writing and 

duly signed by the customer should be overruled and the new 

                                                           
65[1955] 2 ALL ER 571 
66Supra Note 26 
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position (which ought to be more convenient) should be enacted 

into statutory provisions. International best practices should also 

be adopted into the banking legislation. The Bill of Exchange 

Act was enacted in 1917 and over a century later, with all the 

advancements in and around the world, there should be some 

form of new development to the banking law. Much of the known 

laws on this aspect have been left to judicial decisions which may 

be overruled every time there is a new case. There should be 

some form of certainty as regards the law relating to banker 

customer relationship. Banking legislations should also be made to 

regulate new areas of banking such as the use of automated 

machines for withdrawing cash instead of having laws regulating 

just cheques. The law relating to the banker customer relationship 

need to be generally reviewed as times has changed and the 

applicable legal framework it is too outdated and will inevitably 

cause hardships on most bankers and customers in the 21st 

century. The bodies of applicable laws are not only outdated but 

also inadequate and there exists too many areas of the banking 

profession needing legislative intervention. It is shameful that an 

important area of everyday life as important as the banking sector 

is one that lacks adequate laws to govern the incidents of banker 

customer relationship. 

 


