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NOTE FROM THE DESK OF THE LAW STUDENTS 

SOCIETY PRESIDENT 

The Unilag Law Review was conceived to give Law Students of the 

Faculty of Law, University of Lagos; Legal Practitioners across the 

globe and Judges, the opportunity to engage in critical research 

and appraisal of our Laws with a view to proffering solutions 

where needed. Drawing inspiration from „The Lawyer‟, an earlier 

publication which used to emanate from the Law Students 

Society; we trust the Unilag Law Review has come to revive the 

critical writing skills of our students and restore the power of the 

pen. This first edition, which is the first of many more to come, 

has done that and started on a very high note and we can only 

imagine what the subsequent editions will bring. 

The Faculty of Law, University of Lagos is a conglomeration of 

some of the best brains in Nigeria and I hope our readers can see 

this through the flagship legal publication and I assure the readers 

that it makes for an enlightening read. 

I am indebted to the Editorial Committee headed by my colleague 

and Co-Founder; Daniel Godson Olika, who has ensured that the 

dream of the Unilag Law Review is translated into a reality. 

I must pause now and allow you delve into the highly stimulating 

and engaging academic material before you. 

 

Yours Faithfully, 

Supreme Unukegwo  

President Law Students Society, 2017  

Co-Founder, Unilag Law Review 
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EDITOR’S NOTE 

It is often said that the journey of a thousand miles begins with a 

step. Following the brief hiatus of the Law Students Society from 

the legal research community caused by the cessation in the 

circulation of The Lawyer (the former flagship legal publication of 

the Law Students Society), the Unilag Law Review has been 

established to restart that journey to placing the Law Students 

Society on the map.  

This simple analogy, encapsulates the mission of the Unilag Law 

Review; although starting out late, to become the finest legal 

publication and the legal researcher‟s first point of call in the 

continent and the world at large. We know how ambitious that 

mission statement is and we know how long and herculean the 

drive to our journey will be but we are certain that we will get 

there. 

I want to thank the Faculty of Law, University of Lagos and the 

Law Students Society for their contributions to seeing that this 

dream flourishes. I also want to thank our contributors for their 

support with scholarly content, without which this dream will be 

nothing but a dream. Lastly I want to thank the members of the 

Editorial Committee of the Unilag Law Review for their 

dedication, hardwork and resilient spirit. It has been the honour 

of my life to work on this project with you all. 

Lest I forget, let me be the first to intimate you; this is the finest 

compilation of legal scholarly content you will ever see. Start 

reading and you will say I told you so. 

 

Daniel Godson Olika 

Editor-in-Chief, Unilag Law Review 2017 
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GUIDELINES FOR CONTRIBUTORS 

The Unilag Law Review accepts submissions from all stakeholders 

in the legal profession within and outside Nigeria. Authors can 

either submit to the print journal or the online forum of the 

Unilag Law Review. All references in the work must comply with 

the Unilag LCM. Submissions should be sent in word documents 

to; editor@unilaglawreview.org. 

For more details on how to submit and the various categories, 

please visit; www.unilaglawreview.org 

 

mailto:editor@unilaglawreview.org
http://www.unilaglawreview.org/
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The Financial Reporting Council of Nigeria and Her 

Misguided Regulatory Approach: A Classic Example of 

How Not To Be a Regulator 

Joseph Onele* 

ABSTRACT 

This article seeks to review the recent regulatory interventions of the 

Financial Reporting Council of Nigeria (FRCN), particularly, the National 

Code of Corporate Governance for Not-For-Profit-Organisations 

(NFPOs) ('the NCCG') and tests same against the five criteria of a 

'good regulation' highlighted by Prof. Robert Baldwin et al. This article 

argues that the NCCG falls short of a 'good regulation' and that the 

FRCN could have averted the confusion it created, had it acted in line 

with best practices and allowed good judgement to prevail. Starting with 

an overview of the NCCG, the article proceeds to consider some of the 

legal issues triggered by the NCCG, and more importantly, tests the 

NCCG against the five criteria of a 'good regulation' as alluded to 

by Prof. Robert Baldwin et al. The article concludes with 

recommendations for the FRCN as well as other regulators (in Nigeria). 

KEYWORDS: Regulation, Financial Reporting Council of 

Nigeria, Corporate Governance, Subsidiary Legislation, 

Administrative and Constitutional Law 

1.0 INTRODUCTION 

It is often said that those who the gods would first destroy, they 

first make mad; for indeed, only fools rush in, where even angels 

fear to tread. With these wise sayings echoing in my mind, I 

                                                           
* Joseph Onele LL.B (First Class Honours, University of Ibadan), BL (Hons), 

Barrister and Solicitor of the Supreme Court of Nigeria; Legal Practitioner at 

Olaniwun Ajayi LP, Lagos, Nigeria; ojoseph990@gmail.com   

joxy004@yahoo.com ; https://ng.linkedin.com/in/josephonele  

 

http://www.lse.ac.uk/researchandexpertise/experts/profile.aspx?KeyValue=r.baldwin%40lse.ac.uk
mailto:ojoseph990@gmail.com
mailto:joxy004@yahoo.com
https://ng.linkedin.com/in/josephonele
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reflected on the trajectory of events that culminated in the recent 

removal of the Executive Secretary of the Financial Reporting 

Council of Nigeria1 (FRCN)2 Jim Obazee, chief of which is the 

controversial National Code of Corporate Governance (NCCG) 

for the private,3 the public4 and Not-For-Profit-Organisations 

(NFPOs) sectors,5 reported to have been responsible for the 

'forceful retirement' of Pastor Enoch Adeboye as the head of the 

Redeemed Christian Church of God (RCCG) in Nigeria.6 

                                                           
1 „Buhari sacks official whose actions led to Adeboye‟s exit as RCCG leader‟ 

Premium Times, 9 January 2017, available at 

<http://www.premiumtimesng.com/news/headlines/220007-breaking-buhari-

sacks-official-whose-actions-led-adeboyes-exit-rccg-leader.html> (accessed 11 

March 2017); „Adeboye: FG fires Jim Obazee, FRC boss‟ Vanguard,  10 January 

2017, available at <http://www.vanguardngr.com/2017/01/adeboye-fg-fires-

obazee-frc-boss/> (accessed 11 March 2017) 
2 Whilst the author is aware that the Financial Reporting Council of Nigeria 

often uses „FRC‟ as its abbreviation, FRCN has been chosen for ease of 

reference and convenience of both the author and the reader as even the 

Central Bank of Nigeria appears to be more comfortable with „FRCN‟ as 

opposed to „FRC.‟ See for instance Central Bank of Nigeria (Financial Policy and 

Regulation Department), FPR/DIR/CIR/GEN/01/006, Letter to All Banks and 

Development Banks titled „Exposure Draft of the National Code of Corporate 

Governance Issued by the Financial Reporting Council of Nigeria (FRCN)‟ 

dated 18 March 2016 

<http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%

20AND%20DEVT%20BANKS%20-

%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF

%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.p

df> (accessed 11 March 2017) 
3 Financial Reporting Council of Nigeria „National Code of Corporate 

Governance 2016: Private Sector Code‟ available at  

<https://drive.google.com/file/d/0BxB1-bqcIt35aXVjMEY3c2NyYnc/view> 

(accessed 11 March 2017) 
4 4Financial Reporting Council of Nigeria „Draft Exposure Draft of the Public 

Sector Governance Code in Nigeria 2016‟ 

<https://drive.google.com/file/d/0BxB1-bqcIt35dHN3MXNmSmxMWlE/view> 

(accessed 11 March 2017) 
5 Financial Reporting Council of Nigeria „Not-For-Profit Organisations: 

Governance Code 2016‟ available at https://drive.google.com/file/d/0BxB1-

bqcIt35dTdLT3NhUUdqUVU/view (accessed 11 March 2017) 
6  A.C. Godwin, „Adeboye‟s „retirement‟; Minister of trade, FRC boss, Obazee 

at war over controversial law‟ Daily Post, 9 January 2017, available at 

http://dailypost.ng/2017/01/09/adeboyes-retirement-foreign-affairs-minister-frc-

boss-obazee-war-controversial-law (accessed 11 March 2017) 

http://dailypost.ng/2017/01/09/adeboyes-retirement-foreign-affairs-minister-frc-boss-obazee-war-controversial-law
http://www.financialreportingcouncil.gov.ng/news-center/frc-releases-draft-national-code-of-corporate-governance/
http://www.premiumtimesng.com/news/headlines/220007-breaking-buhari-sacks-official-whose-actions-led-adeboyes-exit-rccg-leader.html
http://www.premiumtimesng.com/news/headlines/220007-breaking-buhari-sacks-official-whose-actions-led-adeboyes-exit-rccg-leader.html
http://www.vanguardngr.com/2017/01/adeboye-fg-fires-obazee-frc-boss/
http://www.vanguardngr.com/2017/01/adeboye-fg-fires-obazee-frc-boss/
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
https://drive.google.com/file/d/0BxB1-bqcIt35aXVjMEY3c2NyYnc/view
https://drive.google.com/file/d/0BxB1-bqcIt35dHN3MXNmSmxMWlE/view
https://drive.google.com/file/d/0BxB1-bqcIt35dTdLT3NhUUdqUVU/view
https://drive.google.com/file/d/0BxB1-bqcIt35dTdLT3NhUUdqUVU/view
http://dailypost.ng/2017/01/09/adeboyes-retirement-foreign-affairs-minister-frc-boss-obazee-war-controversial-law
http://dailypost.ng/2017/01/09/adeboyes-retirement-foreign-affairs-minister-frc-boss-obazee-war-controversial-law
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For most, Obazee's removal was long overdue as the FRCN had 

become synonymous with controversial news. First was the 

suspension of the registration of four Stanbic IBTC directors and 

that of its audit engagement partner, KPMG Professional Services 

over alleged misstatement of financial reports7 and the Central 

Bank of Nigeria (CBN) expressing concern about the 'apparent 

failure' of the FRCN to 'follow due process as laid down by its 

own FRCN Act and Regulations, in arriving at the Regulatory 

Decision.'8 Second was the threat by Obazee to sanction even the 

CBN Governor if the errors identified by the FRCN turned out 

to be true.9 Third was the CBN's public outcry that most of her 

inputs/observations, submitted during the public hearing held on 

30 June 2015, in respect of the drafts on the NCCG, for Private, 

Public Sectors as well as NFPOs, which she considered critical to 

the smooth operation of the banking industry were not 

considered in the released NCCG drafts.10 In its letter, the CBN 

                                                           
7  M. Tijani, „FRC suspends Stanbic IBTC directors, KPMG‟ The Cable,  26 

October 2015 available at https://www.thecable.ng/frc-asks-cbn-efcc-probe-

stanbicibtc-kpmc (accessed 11 March 2017) 
8 O. Emmanuel, „FRC lacks the „authority‟ to suspend Stanbic IBTC‟s directors, 

says CBN,‟ Premium Times, 4 November 2015, available at 

http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-

suspend-stanbic-ibtcs-directors-says-cbn.html (accessed 11 March 2017) 
9 Financial Reporting Council of Nigeria, „Reply to CBN Governor‟s Letter on 

FRC Regulatory Decision on Stanbic IBTC Holdings Plc‟ 

(FRC/2015/Dim/REGULATORY.002, Letter addressed to the Governor of the 

Central Bank of Nigeria, Dated 10 November 2015 titled „Re: Regulatory 

Decision in the Matter of Financial Statements of Stanbic IBTC Holdings Plc for 

Years Ended 31st December 2013 and 2014‟ signed by the 

Executive/Secretary/Chief Executive Officer of the Financial Reporting Council 

of Nigeria) available at 

http://www.financialreportingcouncil.gov.ng/clarification/reply-to-cbn-

governors-letter-on-frc-regulatory-decision-on-stanbic-ibtc-holdings-plc/ 

(accessed 11 March 2017) 
10 Central Bank of Nigeria (Financial Policy and Regulation Department), 

FPR/DIR/CIR/GEN/01/006, Letter to All Banks and Development Banks titled 

„Exposure Draft of the National Code of Corporate Governance Issued by the 

Financial Reporting Council of Nigeria (FRCN)‟ Dated 18 March 2016 

http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20

AND%20DEVT%20BANKS%20-

%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF

http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
https://www.thecable.ng/frc-asks-cbn-efcc-probe-stanbicibtc-kpmc
https://www.thecable.ng/frc-asks-cbn-efcc-probe-stanbicibtc-kpmc
http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
http://www.premiumtimesng.com/news/192612-frc-lacks-the-authority-to-suspend-stanbic-ibtcs-directors-says-cbn.html
http://www.financialreportingcouncil.gov.ng/clarification/reply-to-cbn-governors-letter-on-frc-regulatory-decision-on-stanbic-ibtc-holdings-plc/
http://www.financialreportingcouncil.gov.ng/clarification/reply-to-cbn-governors-letter-on-frc-regulatory-decision-on-stanbic-ibtc-holdings-plc/
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
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underscored to the FRCN, the need to ensure that „relevant 

inputs that would enhance the status of the codes as well as 

facilitate the efficient and effective operation of the financial 

system are factored-in by the FRCN before the codes are 

finalised.‟11 The CBN equally observed that other significant 

contributions from a number of banks and other financial 

institutions on the private sector code were not also 

considered.12 However, CBN‟s appeal to the FRCN to allow wise 

counsel prevail, act in accordance with best practices and ensure 

that the concerns of the major stakeholders are duly considered 

and reflected in the NCCG, fell on the FRCN‟s deaf ears.13  

Worthy of mentioning also is the failure of the FRCN to publish 

comments received from stakeholders on its website to allow for 

a robust critique and contribution from a wide range of 

stakeholders14 and Obazee, who incidentally is/was a zonal pastor 

in RCCG, threatening to remove Pastor Adeboye,15 and rebuffing 

all entreaties from stakeholders to shelf the regulation until a 

wider consultation is done.16 

                                                                                                                                  
%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.p

df (accessed 11 March 2017) 
11 Supra note 10  
12  ibid 
13 C. Nweze, „FRC ignores CBN‟s contributions to Corporate Governance 

Code‟ The Nation,  21 March 2016, available at http://thenationonlineng.net/frc-

ignores-cbns-contributions-corporate-governance-code/ (accessed 11 March 

2017) 
14 M. Otuedon, „KPMG Comments – A Point of Order Schedule‟ LinkedIn, 30 

September 2015, available at 

https://www.slideshare.net/McLeishOtuedonMScBSc/kpmg-comments-a-point-

of-order-schedule (accessed 11 March 2017) 
15 I. Uwugiaren, „Corporate Governance Code: The Intrigues, Politics and 

Untold Story‟ ThisDay, 15 January 2017, available at 

http://www.thisdaylive.com/index.php/2017/01/15/corporate-governance-code-

the-intrigues-politics-and-untold-story/  (accessed 11 March 2017) 
16 N. Uche, „NECA backs FG on suspension of FRC‟s code or corporate 

governance,‟ Business Day, 7 November 2016, available at 

http://www.businessdayonline.com/neca-backs-fg-on-suspension-of-frcs-code-

of-corporate-governance/ (accessed 11 March 2017) 

http://www.thisdaylive.com/index.php/2017/01/15/corporate-governance-code-the-intrigues-politics-and-untold-story/
http://www.thisdaylive.com/index.php/2017/01/15/corporate-governance-code-the-intrigues-politics-and-untold-story/
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://www.cbn.gov.ng/Out/2016/FPRD/LETTER%20TO%20ALL%20BANKS%20AND%20DEVT%20BANKS%20-%20EXPOSURE%20DRAFT%20OF%20THE%20NATIONAL%20CODE%20OF%20CORPORATE%20GOVERNANCE%20ISSUED%20BY%20THE%20FRCN.pdf
http://thenationonlineng.net/frc-ignores-cbns-contributions-corporate-governance-code/
http://thenationonlineng.net/frc-ignores-cbns-contributions-corporate-governance-code/
https://www.slideshare.net/McLeishOtuedonMScBSc/kpmg-comments-a-point-of-order-schedule
https://www.slideshare.net/McLeishOtuedonMScBSc/kpmg-comments-a-point-of-order-schedule
http://www.thisdaylive.com/index.php/2017/01/15/corporate-governance-code-the-intrigues-politics-and-untold-story/
http://www.thisdaylive.com/index.php/2017/01/15/corporate-governance-code-the-intrigues-politics-and-untold-story/
http://www.businessdayonline.com/neca-backs-fg-on-suspension-of-frcs-code-of-corporate-governance/
http://www.businessdayonline.com/neca-backs-fg-on-suspension-of-frcs-code-of-corporate-governance/
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In the same vein, thought leaders and leading professionals like 

PricewaterhouseCoopers raised concerns that: the time allowed 

for comments on the NCCG drafts was too short and should be 

extended from one month to six months; compliance with the 

NCCG should not be mandatory; the NCCG is more of a 

compendium of rules than a code and does not conform to 

international best practices.17 There were also concerns by 

several entities, individuals and the general public that the NCCG 

is a product of 'unilateral decision'18 of the FRCN devoid of 

due/proper consultation.19 

Rebuffing all entreaties to tread with caution, strive towards 

making 'good regulation' and ensure that the NCCG is truly 

representative of 'public interest,'20 the FRCN released the 

unpopular NCCG that had become the subject of discourse in 

many quarters in recent time.21 Fast forward to January 2017, the 

news came through that Obazee was in a 'cold war' with the Hon. 

Minister of Industry and Investment, Mr. Okechukwu Enelamah, 

                                                           
17 PwC „Exposure Draft: United Code of Corporate Governance, PwC (22 April 

2015) available at http://www.pwc.com/ng/en/assets/pdf/exposure-draft-

unifiedcode-corporategovernance.pdf (accessed 11 March 2017) 
18 T. Olasinde, „NECA hails suspension of FRCN‟s corporate governance code‟ 

The Guardian, 8 November 2016, available at  http://guardian.ng/news/neca-

hails-suspension-of-frcns-corporate-governance-code/ (accessed 11 March 

2017) 
19 Supra note 16 
20 B. Yandle, „Bootleggers and Baptists in the theory of regulation‟ in David Levi-

Faur (eds), Handbook on the Politics of Regulation (Edward Elgar Publishing 

Limited: United Kingdom, 2013) 28; S. J. Balla „Institutional design and the 

management of regulatory governance‟ in D. Levi-Faur (eds), Handbook on the 

Politics of Regulation (Edward Elgar Publishing Limited: United Kingdom, 2013) 

pp. 71-72; J. G. Christensen „Competing theories of regulatory governance: 

recondisering public interest theory of regulation in D. Levi-Faur (eds), 

Handbook on the Politics of Regulation (Edward Elgar Publishing Limited: United 

Kingdom, 2013) pp. 96-110; M. O. Igiehon, „Law, economics, public interest and 

the theory of regulatory capture‟ (2004) 8(2) Mountbatten Journal of Legal 

Studies 2-19 
21 Deloitte Nigeria, „Nigeria: FRC Issues National Code of Corporate 

Governance‟ Mondaq, 3 November 2016, available at 

http://www.mondaq.com/Nigeria/x/540300/Corporate+Governance/FRC+Issue

s+National+Code+Of+Corporate+Governance+Deloitte+Tax+Alert (accessed 

11 March 2017) 

http://www.pwc.com/ng/en/assets/pdf/exposure-draft-unifiedcode-corporategovernance.pdf
http://www.pwc.com/ng/en/assets/pdf/exposure-draft-unifiedcode-corporategovernance.pdf
http://www.pwc.com/ng/en/assets/pdf/exposure-draft-unifiedcode-corporategovernance.pdf
http://guardian.ng/news/neca-hails-suspension-of-frcns-corporate-governance-code/
http://guardian.ng/news/neca-hails-suspension-of-frcns-corporate-governance-code/
http://www.mondaq.com/Nigeria/x/540300/Corporate+Governance/FRC+Issues+National+Code+Of+Corporate+Governance+Deloitte+Tax+Alert
http://www.mondaq.com/Nigeria/x/540300/Corporate+Governance/FRC+Issues+National+Code+Of+Corporate+Governance+Deloitte+Tax+Alert
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who had initially directed him to suspend the NCCG,22 which 

requires heads of religious groups to 'step aside' after twenty 

years of leadership and the 'national confusion' that followed 

Pastor Adeboye's resignation as the National Overseer of the 

RCCG in compliance with the NCCG.23‟ 

2.0 THESIS STATEMENT 

It is against the foregoing background that this article seeks to 

review the NCCG for NFPOs ('the NCCG') and tests same 

against the five criteria of a 'good regulation' highlighted by Prof. 

Robert Baldwin et al.24 This article argues that the NCCG falls 

short of a 'good regulation' and that the FRCN could have averted 

the confusion it created, had it acted in line with best practices 

and allowed good judgement to prevail.  

It should be noted, however, that this article does not attempt to 

consider 'all' the legal issues triggered by the NCCG; neither does 

it seek to pass a 'full judgement' on the age-long debate on 

prescriptive and performance-based25 or goal-setting regulation26 

given the casual reference to the term 'prescriptive' in the NCCG. 

                                                           
22 Supra note 6; , „Questions on FRC, Jim Obazee, his minister and FG‟ The 

Cable, 14 January 2017, available at;  https://www.thecable.ng/questions-frc-jim-

obazee-minister-government (accessed 11 March 2017) 
23 „Adeboye‟s resignation and the FRC Code‟ The Sun, 11 January 2017, available 

at http://sunnewsonline.com/adeboyes-resignation-and-the-frc-code/ (accessed 

11 March 2017) 
24 R. Baldwin et al, Understanding Regulation: Theory, Strategy and Practice 2nd ed. 

(Oxford University Press: Oxford, 2012) pp. 26-31 
25 P. J. May, „Performance-based regulation‟ in D. Levi-Faur (eds), Handbook on 

the Politics of Regulation (Edward Elgar Publishing Limited: United Kingdom, 

2013) pp. 373-384 
26Supra note 24 at ) 259-310; D. Pesendorfer, „Risk regulation and precaution‟ 

in D. Levi-Faur (eds), Handbook on the Politics of Regulation (Edward Elgar 

Publishing Limited: United Kingdom, 2013) pp. 283-394; G. Majone, „Strategic 

issues in risk regulation‟ in D. Levi-Faur (eds), Handbook on the Politics of 

Regulation (Edward Elgar Publishing Limited: United Kingdom, 2013) pp. 295-

307; P. J. May, „Performance-based regulation‟ in D. Levi-Faur (eds), Handbook 

on the Politics of Regulation (Edward Elgar Publishing Limited: United Kingdom, 

2013) pp. 373-384 

https://www.thecable.ng/questions-frc-jim-obazee-minister-government
https://www.thecable.ng/questions-frc-jim-obazee-minister-government
http://sunnewsonline.com/adeboyes-resignation-and-the-frc-code/
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The article does not also consider the NCCG for Private and 

Public companies as the author is only concerned, in the present 

article, with the NCCG for the NFPOs. 

The foregoing said, starting with an overview of the NCCG, the 

article proceeds to consider some of the legal issues triggered by 

the NCCG, and more importantly, tests the NCCG against the 

five criteria of a 'good regulation' as alluded to by Prof. Robert 

Baldwin et al.27 The article concludes with recommendations for 

the FRCN as well as other regulators (in Nigeria). 

3.0 THE NCCG AT A GLANCE 

The present writer, upon a review of the NCCG, is minded to 

submit that the NCCG was maliciously made to 'get rid' of 

Founders or Leaders of various religious bodies and various 

NFPOs (who seem to have stayed two decades or more, 'become 

too powerful' that it is 'so hard to get rid of them' and 'have 

amassed much wealth by virtue of their positions'). Flowing from 

the foregoing position, the present writer respectfully disagrees 

with the assertion of The Cable that the NCCG is 'not for general 

overseers;'28 nothing could be farther from the truth! The reason 

for this submission will be examined subsequently. 

First, of great importance is paragraph 7.1 of the NCCG which 

specifically provides that '[t]he Code is applicable to all 

NFPOs in Nigeria, whatever the description or 

nomenclature adopted.' (Emphasis supplied) It is the 

contention of the present writer that a read of the foregoing 

paragraph reveals that the FRC contemplated regulating ALL 

NPFOs in Nigeria, including churches, mosques and other 

religious body, mission or society. This submission is further 

                                                           
27 Supra note 24 at  26-39 
28 The Cable, 12 January 2017, “‟This law is not for general overseers‟ and other 

things you should know about the FRC Code” available at 

https://www.thecable.ng/this-code-is-not-for-general-overseers-and-other-

things-you-should-know-about-the-frc-code (accessed 11 March 2017) 

http://www.lse.ac.uk/researchandexpertise/experts/profile.aspx?KeyValue=r.baldwin%40lse.ac.uk
http://www.lse.ac.uk/researchandexpertise/experts/profile.aspx?KeyValue=r.baldwin%40lse.ac.uk
https://www.thecable.ng/this-code-is-not-for-general-overseers-and-other-things-you-should-know-about-the-frc-code
https://www.thecable.ng/this-code-is-not-for-general-overseers-and-other-things-you-should-know-about-the-frc-code
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bolstered by paragraph 7.2 of the NCCG which reveals the scope of 

the NCCG which inter alia includes: charitable bodies such as 

philanthropic organisation, human rights group, and any other 

charitable organisation; educational institutions such as schools, 

libraries, and other educational organisations; professional and 

scientific bodies; religious bodies which includes, churches, 

mosques, relief or charitable group with religious base 

and any other religious body, mission or society. 

Second, paragraph 9 of the NCCG requires a Founder or Leader 

to cease to occupy any of the three governance positions of 

Chairmanship of the Board of Trustees, the Governing Board or 

Council, and the Headship of the Executive Management (or their 

governance equivalents) simultaneously from 16 October 2016. 

While the present writer is not unaware of the need to ensure 

that there is no over-concentration of powers in just one 

individual and proper separation of power/functions should be 

encouraged, the point must be made that good intention is not 

enough for a regulator in a democratic dispensation - due process 

must be followed.  

It equally needs no telling that a regulator in a democratic 

dispensation is, by default, expected to have 'reasonably 

consulted' both the stakeholders and the general public in 

passing any regulations capable of overhauling a system and 

introducing substantial changes as well as not exceed its statutory 

limits. Otherwise, the efforts of such a regulator is bound to be 

met with stiff opposition, both from the stakeholders and the 

'office of the citizen' as seen in the FRCN case.  

Ultimately, the whole essence of regulating should be for 'public 

good,'29 so, there comes a problem when a regulator decides to 

go 'solo' and is under the illusion and/or delusion that it is the 

                                                           
29 Supra note 24 at 40-43; M. O. Igiehon, „Law, economics, public interest and 

the theory of regulatory capture‟ (2004) 8(2) Mountbatten Journal of Legal 

Studies 2-19 

http://ssudl.solent.ac.uk/989/1/2004_8_2.pdf
http://ssudl.solent.ac.uk/989/1/2004_8_2.pdf
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only 'constituted authority' that can determine what is really in 

'public interest' and/or 'for public good' without due regard for its 

statutory limits. 

Furthermore, in the opinion of the present writer, the most 

controversial provision of the NCCG is arguably paragraph 9.3, 

which provides that where the Founder or Leader has occupied 

all or any of the three governance positions alluded to in 

the previous paragraph for more than twenty (20) years as 

from 10 October 2016, or is aged seventy years or above from 

the same date, the Founder or Leader may only be considered 

for 'advisory or spiritual role by creating a Board of 

Trustees (BOT) for which the original Founder or Leader 

can become the First or Life Chair' and no more.  

One would then understand why a read of paragraph 9.3 of the 

NCCG leaves the present writer convinced that the FRCN did 

set out to 'get rid' of all Founders or Leaders (including church 

leaders) who have occupied the position of Founder or Leader or 

any of the positions of Chairmanship of the Board of Trustees, the 

Governing Board or Council, and the Headship of the Executive 

Management (or their governance equivalents) from 16 October 

2016. It is for this reason that the present writer struggles with 

The Cable's position that the NCCG is not for general overseers.30 

The foregoing submission notwithstanding, the present writer is 

mindful of the proviso contained in paragraph 9.3 of the NCCG 

which reads:  

In the case of religious or cultural organisations, 

nothing in this code is intended to change the 

spiritual leadership and responsibilities of Founders, 

General Overseers, Pastors, Imams and Muslim 

Clerics, Presidents, Bishops, Apostles, Prophets, 

etc. which are distinguishable from purely 

                                                           
30 Supra note 28 
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corporate governance and management 

responsibilities and accountabilities of the entities.  

A calm reading of the foregoing proviso alongside paragraphs 7.1 

and 7.2 (which provide that the NCCG is 'applicable to all NFPOs 

in Nigeria, whatever the description or nomenclature adopted)' as 

well as other relevant provisions, will reveal FRCN's intention to 

ensure that all Founders or Leaders of religious bodies (churches 

inclusive), who have occupied all or any of the three governance 

positions earlier alluded for more than twenty (20) years as from 

10 October 2016, or are aged seventy years or above from the 

same date, compulsorily retire from such positions. It can also be 

deciphered, from a community reading of the proviso to 

Paragraph 9.3 with paragraphs 7.1 and 7.2, that such 

Founders or Leaders can: (a) only be considered for 

'advisory or spiritual role by creating a Board of Trustees 

(BOT) for which the original Founder or Leader can 

become the First or Life Chair;' and (b) retain only 

'spiritual leadership and responsibilities' that are 

distinguishable from the three governance positions of 

Chairmanship of the Board of Trustees, the Governing 

Board or Council, and the Headship of the Executive 

Management (or their governance equivalents). 

Consequently, one needs no soothsayer to come to the 

realisation that most Founders or Leaders of some churches in 

Nigeria would fall victim to this seemly malevolent requirement. 

This perhaps explains why some Nigerians have seen the issue as 

an attack on the church by the State31 and was on the verge of 

stimulating religious violence but for the 'timely' removal of 

Obazee32 as well as the legislative oversight intervention of the 

                                                           
31 „FG aims to attack church leaders with FRC law – Fayose‟ The Punch, 9 

January 2017, available at; http://punchng.com/fg-aims-attack-church-leaders-frc-

law-fayose/ accessed 11 March 2017 
32 F. Nnabugwu and L. Nwabughiogu, „Adeboye: FG fires Jim Obazee, FRC 

boss”, Vanguard, 10 January 2017, available at; 

http://punchng.com/fg-aims-attack-church-leaders-frc-law-fayose/
http://punchng.com/fg-aims-attack-church-leaders-frc-law-fayose/
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National Assembly.33 It is also for this reason that the Christian 

Association of Nigeria (CAN) has tagged the removal of Obazee 

as “good riddance to bad rubbish”. 

4.0 TESTING THE NCCG AGAINST THE FIVE 

CRITERIA OF A GOOD REGULATION 

The foregoing said, it becomes imperative to test the NCCG 

against the five criteria of a „good regulation‟ as captured by Prof. 

Robert Baldwin et al in Understanding Regulation: Theory, Strategy, 

and Practice.34 The five key tests are: 

1) Is the action or regime supported by legislative 

authority?  

2) Is there an appropriate scheme of 

accountability?  

3) Are procedures fair, accessible, and open?  

4) Is the regulator acting with sufficient expertise?  

5) Is the action or regime efficient?  

4.1 Is the NCCG supported by legislative authority? 

In answering this question, recourse will be made to the enabling 

statute established the Financial Reporting Council of Nigeria Act 

2011 (hereinafter referred to as the „FRCN Act‟). While it could 

be argued that there is a seemly conflict between the FRCN Act 

and Part C of the Companies and Allied Matters Act (CAMA)35 

                                                                                                                                  
http://www.vanguardngr.com/2017/01/adeboye-fg-fires-obazee-frc-boss/ 

(accessed 11 March 2017) 
33 M. Abdullahi Krishi, „Reps probe FRC over church controversy‟, Daily Trust, 

11 January 2017,  AVAILABLE AT; 

http://www.dailytrust.com.ng/news/general/reps-probe-frc-over-church-

controversy/180254.html (accessed 11 March 2017) 
34 (2nd edn. Oxford University Press, 2012) pp. 26-31 
35 Cap. C20, Laws of the Federation of Nigeria (LFN) 2004; see O. Philips, M. 

Amadi, T. Emeifogwu, E. Abdul-Azeez and O. Omotoyinbo „Nigeria,‟ W.J.L. 

Calkoen (ed), The Corporate Governance Review 7th ed. (The Law Reviews: United 

Kingdom, 2017) 319, 326-327, where it is argued that some provisions of the 

http://www.vanguardngr.com/2017/01/adeboye-fg-fires-obazee-frc-boss/
http://www.dailytrust.com.ng/news/general/reps-probe-frc-over-church-controversy/180254.html
http://www.dailytrust.com.ng/news/general/reps-probe-frc-over-church-controversy/180254.html
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(which relates to Incorporated Trustees duly registered with the 

Corporate Affairs Commission), the article examines mainly the 

FRCN Act, which is the enabling statute of the FRC, as well as the 

Directorate of Corporate Governance, the body established 

by Section 49 of the FRCN Act. 

Notably, Section 50 of the FRCN Act stipulates the objectives of 

the Directorate of Corporate Governance to include the 

following:  

[d]evelopment of principles and practices of 

corporate governance; promote the highest 

standards of corporate governance; promote 

awareness about corporate governance principles 

and practices; promote sound financial reporting 

and accountability based on true and fair financial 

statements duly audited by competent independent 

auditors; encourage sound systems of internal 

control to safeguard stakeholders' investment and 

assets of public interest entities; and ensure that audit 

committees of public interest entities keep under 

review the scope of the audit and its cost effectiveness. 

Meanwhile, Section 51(a-e) of the FRCN Act also provides inter 

alia that the Committee on Corporate Governance shall: 

(a) assess the need for corporate governance in the 

public and private sector;  

(b) organize and promote workshops, seminars and 

training in corporate governance issues;  

(c) issue the code of corporate governance and 

guidelines, and develop a mechanism for periodic 

assessment of the code and guidelines; 

                                                                                                                                  
NCCG are inconsistent with the provisions of CAMA, which lays down 

minimum corporate governance standards. 
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(d) provide assistance and guidance in respect of the 

adoption or institution of the code in order to fulfill its 

objectives and;  

(e) Establish links with regional and international 

institutions engaged in promoting corporate 

governance. [Emphasis supplied] 

A reading of Sections 49, 50 and 51 of the FRCN will reveal, by 

no sheer of diligence, that there is an inconsistency in the choice 

of words used by the draftsmen to describe the relevant body 

empowered to issue the NCCG. In correcting this anomaly, the 

present writer believes that a court of competent jurisdiction is 

likely to adopt the 'slip rule' to the original error in the FRCN Act 

and correct the text in Section 51 to read as 'Directorate of 

Corporate Governance' as the correction is merely one 

correcting the text rather than the actual state of the law.  

Upon a read of the foregoing provisions, one may be fast to 

conclude that the NCCG is supported by legislative authority. 

However, upon a careful review of both the relevant provisions of 

the FRCN Act and the NCCG, one may be tempted argue to the 

contrary. First, a cursory look at paragraph 1, the introductory 

section of the NCCG, reveals that the NCCG is an outcome of 

an additional directive given to the Steering Committee on 

the National Code of Corporate Governance on 29 

November 2013 by the Honourable Minister of Trade and 

Investment with the remit of the committee being to extend 

corporate governance to NFPOs in Nigeria. 

In the likely event that a court of competent jurisdiction is minded 

to adopt the 'slip rule' to correct the wordings of Section 51 of 

the FRCN Act to read 'Directorate of Corporate Governance' as 

opposed to the Committee of Corporate Governance, it is 

plausible to argue that given that the statutory power to issue the 

NCCG under the FRCN Act is vested in the Directorate of 
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Corporate Governance, the NCCG 'as is,' could not have been 

validly issued by the Committee of Corporate Governance. 

On another note, assuming arguendo that the NCCG is a 

subsidiary legislation and given the National Assembly's position 

that the FRCN usurped its law-making power in issuing the 

NCCG,36 that the FRCN or the issuing body ought to have 

complied not only with the FRCN Act in issuing the NCCG but 

also ensure that the NCCG does not conflict with any existing 

legislation or the Constitution of the Federal Republic of Nigeria, 

1999 (as amended). This is very important given that the FRCN or 

the issuing body derives its authority from the FRCN Act and 

must not be seen to neither conflict nor expand the provisions of 

the enabling statute. The law is well settled that a subsidiary 

legislation cannot expand and must be within the authority 

derived in the main enabling statute.37 Borrowing the words of 

learned jurist, Oputa, J.S.C. (as he then was) in the celebrated 

case of Olaniyan v University of Lagos:38 

A Corporation…which is created by or under a Statute 

cannot do anything at all, unless authorised expressly or 

impliedly by the Statute or instrument defining its powers. 

It simply has not got the vires or the powers or authority 

to act outside the Statute. If it so acts, the act will be held 

to be ultra vires and declared null and void.39  

In addition to the foregoing and as rightly pointed out by Dr. Sam 

Amadi, assuming arguendo that the NCCG is a subsidiary 

legislation made pursuant to the FRCN Act, the first challenge the  

NCCG would have to contend with is ensuring that the 

provisions of the NCCG (assuming the NCCG even qualifies as 

                                                           
36Supra note 33; „Reps to debate FRC‟s law on churches, mosques‟, The Punch, 

10 January 2017,  available at  http://punchng.com/reps-debate-frcs-law-

churches-mosques/ (accessed 11 March 2017) 
37 Olanrewaju v. Oyeyemi (2001) 2 NWLR (Pt.697) 229 
38 (1985) NWLR (Pt. 9) 599 
39 Olaniyan v University of Lagos (1985) NWLR (Pt. 9) 599 

http://punchng.com/reps-debate-frcs-law-churches-mosques/
http://punchng.com/reps-debate-frcs-law-churches-mosques/
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subsidiary legislation) must have been made within the clearly 

defined law-making powers that the National Assembly 

bequeathed to the FRCN (Directorate of Corporate Governance) 

through the FRCN Act.40 He further opined that where the 

exercise of the FRCN‟s power to make a subsidiary legislation as 

„donated‟ it by the National Assembly has exceeded that which 

was stipulated under the enabling statute, the NCCG, being a 

subsidiary legislation, is susceptible to being declared as 

„unlawful.‟41  

Furthermore, Dr. Sam Amadi argued that a combined reading of 

Sections 7 and 8 of the FRCN Act would reveal that the FRCN 

exceeded the power to make subsidiary legislation delegated to it 

by the National Assembly. In his words: 

The code is an example of Administrative regulation. It 

sources its legality from the powers of the National 

Assembly grants the Financial Reporting Council to 

regulate the financial transactions of organizations in 

Nigeria. But from reading of Sections 7 and 8 of the Act, 

dealing with the mandate and functions of the Council, it 

would appear that some of the provisions of the code are 

                                                           
40 While Section 49 of the Financial Reporting Council of Nigeria Act 2011 

(FRCN Act) establishes the Directorate of Corporate Governance, Section 

51(C) FRCN Act empowers the Committee on Corporate Governance to 

issue the code of corporate governance and guidelines as well as develop a 

mechanism for periodic assessment of the code and guidelines. Section 50(a)-

(c) FRCN Act further provides that the objectives of the Directorate of 

Corporate Governance include: development of principles and practices of 

corporate governance; promoting the highest standards of corporate 

governance; and promoting public awareness about corporate governance 

principles and practices. ; see also S. Amadi, „Corporate governance for 

churches: A miscarriage of regulation‟ The Cable, 12 January 2017,  available at 

https://www.thecable.ng/corporate-governance-churches-miscarriage-regulation 

(accessed 11 March 2017) 
41 Supra note 40 

https://www.thecable.ng/corporate-governance-churches-miscarriage-regulation
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not valid exercise of agency rulemaking powers by the 

Council.42 

Additionally, one cannot but agree more with Dr. Sam Amadi 

when he underscored the need for the executive arm of 

government or any other body or agencies belonging to the 

Executive branch of government to ensure that in taking any 

actions to implement an enactment or legislation through 

subsidiary legislation or „other forms of legislative interventions,‟ 

they do not violate any constitutional provision or provision of 

the enabling statute or go as far as imposing duties that are 

outside the purview of that contemplated by the enabling 

legislation.43 Putting this point more succinctly, Dr. Amadi opined 

thus: 

Every exercise of legislative power, whether by a 

legislature or an administrative agency must comply with 

the [C]onstitution to be valid. The primary test of validity 

is compliance with the fundamental rights. These rights are 

guaranteed against the state because the idea of 

democratic governance is to secure for citizens a zone of 

non-interference where the citizen disposes his affairs, as 

he likes.44 

In providing a justification for his submission that the NCCG is 

unconstitutional, Dr, Amadi made recourse to Section 40 of the 

Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) (the Nigerian Constitution) which guarantees the 

right of every person in Nigeria to assembly and associate freely 

                                                           
42 Supra note 40 
43 Attorney-General of Ogun & Ors. V. Attorney-General of the Federation (1982) 1 

NCLR 166; Attorney General of Bendel v. Attorney General of the Federation 7 & 

Ors. (1982) ANLR 85. 
44 Supra note 40 
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with other person, „in pursuit of lawful personal interests.‟45 

Section 40 of the Nigerian Constitution specifically provides thus: 

Every person shall be entitled to assembly and associate 

with other persons, and in particular, he may form or 

belong to any political party, trade union or any other 

association for the protection of his interests: 

Provided that the provision of this section shall not 

derogate from the powers conferred by this Constitution 

on the Independent National Electoral Commission with 

respect to political parties to which that Commission does 

not accord recognition.46 

Further to the above stated constitutional provision, Dr, Amadi 

submitted that „there is no constitutional restriction to the right 

of association,‟ apart from the implied restriction on the exercise 

of the freedom of association and right to assembly with other 

persons imposed by the Nigerian Constitution, to wit, from 

joining or associating with any political parties that is yet to be 

duly registered with the Independent National Electoral 

Commission (INEC). It is also useful to add, that apart from the 

implied constitutional restriction from joining a political party that 

is yet to be registered with INEC contained in the proviso to 

Section 40 of the Nigerian Constitution and the limited instances 

provided for in Section 45(1)(a) & (b) of the Nigerian 

Constitution, with respect to any law made that is reasonably 

justifiable in a democratic society in the interest of defence, public 

safety, public order, public morality, public health or for the 

purpose of protecting the rights and freedom of other persons, 

                                                           
45 Supra note 40 
46 Section 40 of the Constitution of the Federal Republic of Nigeria, 1999 (as 

amended) 
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neither the executive arm of government nor any its agencies can 

deprive any person of their fundamental right.47 

Having exhaustively examined the first test, the article now 

proceeds to consider the other tests in succeeding paragraphs. 

4.2 Is there an appropriate scheme of accountability?  

Before answering the question of whether there is an appropriate 

scheme of accountability, it is pertinent to mention that the 

NCCG has been suspended by the Federal Government.48 That 

said, it would appear that the FRCN, under Obazee was under 

the illusion that it was untouchable, unstoppable and law unto 

itself as seen in several controversial issues it got caught up in. 

There seemed to be no one to call the FRCN Boss (as he then 

was) to order; starting from giving market leader firms like KPMG 

and Stanbic IBTC bad publicity;49 threatening to sanction even the 

CBN50 and going on a frolic-of-his-own in championing his 'NCCG 

agenda' against church leaders51 with no one appropriate authority 

to call him to order 'until there was need for a damage control,' 

one may be right to conclude that 'an appropriate scheme of 

accountability' is conspicuously missing. Consequently, it is 

respectfully submitted that the FRCN fails this very test. 

4.3 Are the procedures fair, accessible and open?  

In the present writer‟s opinion, the FRCN would arguably fail this 

test; not only for its conspicuous failure in making the regulatory 

                                                           
47 Ransome Kuti v. Attorney-General of the Federation (1985) 2 NWLR (Pt. 6) 211; 

Director, State Security Service (SSS) v. Agbakoba (1999) 3 NWLR (Pt. 596) 314; 

Supra note 40 
48 K. Ugwuede , „FG suspends Obazee‟s Code of Corporate Governance‟,  

Business Day, 7 November 2016, available at 

http://www.businessdayonline.com/fg-suspends-obazees-code-of-corporate-

governance/ (accessed 11 March 2017)  
49 Supra note 7 
50 Supra note 9 
51 Supra note 6  

http://www.financialreportingcouncil.gov.ng/clarification/reply-to-cbn-governors-letter-on-frc-regulatory-decision-on-stanbic-ibtc-holdings-plc/
http://www.financialreportingcouncil.gov.ng/clarification/reply-to-cbn-governors-letter-on-frc-regulatory-decision-on-stanbic-ibtc-holdings-plc/
http://www.businessdayonline.com/fg-suspends-obazees-code-of-corporate-governance/
http://www.businessdayonline.com/fg-suspends-obazees-code-of-corporate-governance/
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process very fair, accessible and open to all in order to have 

substantial contributions from all but also for its failure to take on 

board, comments from major stakeholders. This much is evident 

from the feedback the CBN52 and even thought leaders like PwC53 

and KPMG54 gave much earlier when the draft was made available. 

To a bystander, it would seem that the FRCN was very much in a 

hurry to get the NCCG passed. Hence, it is submitted that the 

NCCG falls short on this requirement as well.  

4.4 Is the regulator acting with sufficient expertise? 

In answering this question in the negative, I shall make recourse to 

paragraph 2 of the NCCG where even the FRCN notes that the 

sector encompassing NFPOs is extremely diverse and it is, 

therefore, “either impossible or procedurally inappropriate for a 

Code to be dogmatically prescriptive in defining characteristics for 

general Not-For-Profit sector governance.”55  

Upon a read of the foregoing provision, one would have thought 

that the FRCN would have taken a cue from this given that it 

recognized itself that it was nearly “impossible” or 

“procedurally inappropriate for a Code to be 

dogmatically prescriptive.” Strangely, the FRCN did exactly 

the opposite of the problem it identified as a closer look at the 

NCCG will reveal the provisions are largely prescriptive and 

prohibitory in nature, with little or no initiative allowed for the 

NFPOs, who hardly had any choice but to comply with the 

                                                           
52 Supra note 10;  Supra note 13 
53 Supra note 17 
54 E. Ejoh, „KPMG seeks review of FRC‟s unified corporate governance code,‟ 

Vanguard, 17 February 2015, available at 

http://www.vanguardngr.com/2015/02/kpmg-seeks-review-frcs-unified-

corporate-governance-code/ (accessed 11 March 2017) 
55 Paragraph 2 (Distinctive Attributes of Not-for-Profit Organisations) Financial 

Reporting Council of Nigeria “Not-for-Profit-Organisations: Governance Code 

2016”  

http://www.vanguardngr.com/2015/02/kpmg-seeks-review-frcs-unified-corporate-governance-code/
http://www.vanguardngr.com/2015/02/kpmg-seeks-review-frcs-unified-corporate-governance-code/
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NCCG, from 16 October 2016, until it was suspended in January 

2017.56 

4.5. Is the action or regime efficient?  

I would equally argue that the FRCN failed this very test. In 

coming to a determination as to whether a regulator is acting with 

„sufficient expertise‟ and is running an 'efficient regime,' it is 

imperative to balance the legislative support it has, if any, with the 

costs to be incurred to incurred to achieve the result. In the 

instant case, the NCCG appears to be ill-timed as it was close to 

starting a religious crisis in Nigeria and seem to be devoid of even 

the support of the Supervising Minister and blessings of the 

National Assembly. One again would have thought that the FRCN 

Boss (as he then was) would have prevented this by managing the 

situation more effectively and not allowing it to degenerate to a 

potential national crisis - one that the Presidency never bargained 

for.  

5.0 CONCLUSION 

The foregoing notwithstanding, there seems to be brighter and 

better days ahead for FRCN as the newly appointed Executive 

Secretary, Mr. Daniel Asapokhai seems to be a perfect fit for the 

job given his antecedent as a partner and Financial Reporting 

Specialist at the PricewaterhouseCoopers, Nigeria.57 Going 

                                                           
56 „FG suspends law that forced Adeboye to step down‟, The Punch, 9 January 

2017, available at http://punchng.com/breaking-adeboye-fg-suspends-code-

corporate-governance/ (accessed 11 March 2017) 
57 „Adeboye: Buhari sacks Jim Obazee as FRCN Executive Secretary, appoints 

Daniel Asapokhai‟,  Daily Post, 9 January 2017, available at 

http://dailypost.ng/2017/01/09/adeboye-buhari-sacks-jim-obazee-frn-executive-

secretary-appoints-daniel-asapokhai/ (accessed 11 March 2017); „President 

Buhari reconstitutes Board of FRN, appoints Chairman, Executive Secretary‟, 

Daily Trust, 9 January 2017, available at 

http://www.dailytrust.com.ng/news/general/president-buhari-reconstitutes-

board-of-frcn-appoints-chairman-executive-secretary/179866.html (accessed 11 

March 2017); „Adeboye: Buhari Sacks Jim Obazee as FRCN Executive 

Secretary, Appoints Danieal Asapokhai,‟ The Street Journal, available at 

http://punchng.com/breaking-adeboye-fg-suspends-code-corporate-governance/
http://thestreetjournal.org/2017/01/adeboye-buhari-sacks-jim-obazee-as-frn-executive-secretary-appoints-daniel-asapokhai/
http://thestreetjournal.org/2017/01/adeboye-buhari-sacks-jim-obazee-as-frn-executive-secretary-appoints-daniel-asapokhai/
http://punchng.com/breaking-adeboye-fg-suspends-code-corporate-governance/
http://punchng.com/breaking-adeboye-fg-suspends-code-corporate-governance/
http://dailypost.ng/2017/01/09/adeboye-buhari-sacks-jim-obazee-frn-executive-secretary-appoints-daniel-asapokhai/
http://dailypost.ng/2017/01/09/adeboye-buhari-sacks-jim-obazee-frn-executive-secretary-appoints-daniel-asapokhai/
http://www.dailytrust.com.ng/news/general/president-buhari-reconstitutes-board-of-frcn-appoints-chairman-executive-secretary/179866.html
http://www.dailytrust.com.ng/news/general/president-buhari-reconstitutes-board-of-frcn-appoints-chairman-executive-secretary/179866.html
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forward, however, it is imperative that the FRCN, as well as other 

regulators, ensure that whatever regulation they contemplate on 

issuing meet these five criteria as anything less is likely to spell 

doom for their effective operations and continued existence. 

Additionally, one thing is equally clear from this recent event and 

„drama‟ involving the FRCN. There is an awakening in Nigeria. The 

'office of the citizen'58 and the power of the (social) media cannot 

be taken for granted. Bad publicity is very bad for business! 

Regulators can no longer afford to be on the 'bad side' of the 

news!! Gone are the days when you will leave the citizens 

speculating on the intention of the regulators;59 people no longer 

appreciate being kept in the dark or second-guess what a 

regulator seeks to achieve. Citizens want to be part of the 

deliberation on what affects their 'public interest' and the earlier 

any regulator involves them, as well as find a suitable way to reach 

out to them, the better it is!!! 

                                                                                                                                  
http://thestreetjournal.org/2017/01/adeboye-buhari-sacks-jim-obazee-as-frn-

executive-secretary-appoints-daniel-asapokhai/ (accessed 11 March 2017). 
58 T. Somander, „The Most Important Title is “Citizen:” President Obama on 

the Significance of a Civil Society,‟ 23 September 2014, available at; 

https://obamawhitehouse.archives.gov/blog/2014/09/23/most-important-title-

citizen-president-obama-importance-civil-society (accessed 11 March 2017) 
59 Supra note 39 

http://thestreetjournal.org/2017/01/adeboye-buhari-sacks-jim-obazee-as-frn-executive-secretary-appoints-daniel-asapokhai/
http://thestreetjournal.org/2017/01/adeboye-buhari-sacks-jim-obazee-as-frn-executive-secretary-appoints-daniel-asapokhai/
https://obamawhitehouse.archives.gov/blog/2014/09/23/most-important-title-citizen-president-obama-importance-civil-society
https://obamawhitehouse.archives.gov/blog/2014/09/23/most-important-title-citizen-president-obama-importance-civil-society
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An Overview of the Legal and Regulatory Framework for 

Renewable Energy Projects in Nigeria: Challenges and 

Prospects 

Oluwaseun Viyon Ojo* 

ABSTRACT 

This paper reviews the existing legal and regulatory framework for 

renewable energy projects in Nigeria. The paper further examines the 

key provisions of various extant legislations and policies on renewable 

energy existing in Nigeria, and highlights the key policy thrust in these 

legislative instruments. The paper also looks into the various challenges 

confronting the   development of renewable energy project so far. With 

a view to developing the legal and regulatory environment, the author 

examines the United States Legal and regulatory environment in order 

to draw invaluable lessons from such examination for the benefit of the 

legal environment in Nigeria. This concludes with significant 

recommendations from such study which, it is hoped, should be taken 

seriously by the Nigerian government and the relevant regulatory 

authorities with a view to strengthening the rising potential of Nigeria as 

a Renewable Energy (RE) hub of Africa in the very near future. 

1.0 INTRODUCTION 

Energy has come to retain a very important place in the 

development of any country or region. Indeed, energy is 

fundamental to the fulfillment of basic individual and community 

needs such as lightning, transportation, provision of water, food, 

health and education. Since all these services are indices by which 
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a nation‟s progress and development are measured, it then 

follows that energy is the major determinant of every country‟s 

economic and social development.1 As a matter of fact, the place 

of energy cannot be understated in any country or geographical 

area. The sad reality in Nigeria now is that about 60% to 70% of 

the Nigerian Population does not have access to electricity. There 

is no doubt that the present power crisis afflicting Nigeria will 

persist unless the government diversifies the energy sources in 

domestic, commercial and industrial sectors and adopts new 

technologies to reduce energy wastages and to save cost.2 There 

is no doubt that Nigeria has an exceptionally rich portfolio of 

clean energy assets to enhance the speedy and sustainable 

development of the renewable energy sector in Nigeria. Over the 

years, the main source of energy globally has been the fossil-type 

energy resources consisting of; Crude oil,3 Natural Gas,4 Coal,5 

Lignite6 and Tar Sands.7 This source of energy had been meeting 

                                                           
1 T. Esan “Status of Renewable Energy Policy and Implementation in Nigeria” 

(2008) Institute for Science and Society, University of Nottingham, United Kingdom, 

available online at; www.gbengasesan.com/temidocs/REPStatusNigeria.pdf, 

(accessed 15th April, 2017)  
2 N.V Emodi  and N.E Ebele “Policies Enhancing Renewable Energy 

Development and Implications for Nigeria”, (2016) 4 Journal of Sustainable 

Energy, 7-16, available online at; http://pubs.sciepub.com/rse/4/1/12, (accessed 

26 March, 2017) 
3 Crude Oil is a naturally occurring, unrefined petroleum products composed 

of hydrocarbons deposits and other organic materials. Crude oil can be refined 

to produce usable products such as gasoline, diesel and various forms of 

petrochemicals. It is a non-renewable resource, also known as fossil fuel, which 

means that it cannot be replaced naturally at the rate we consume it and is 

therefore a limited resource. See; http://www.investopedia.com/terms/c/crude-

oil.asp, (accessed on 26 March, 2017) 
4 Natural gas is a fossil fuel used as a source of energy for heating, cooking, and 

electricity generation. It is also used as fuel for vehicles and as a chemical 

feedstock in the manufacture of plastics and other commercially important 

organic chemicals. It is a non-renewable resource. 
5 Coal is a flammable black hard rock used as a solid fossil fuel. It is manly made 

up of 65-95% carbon and also contains hydrogen, sulphur, oxygen and nitrogen. 

It is a sedimentary rock formed from peat, by the pressure of rocks laid down 

later on top. 
6 Lignite is a dark brown to black combustible mineral formed over millions of 

years by the partial decomposition of plant mineral subject to increased 

http://www.gbengasesan.com/temidocs/REPStatusNigeria.pdf
http://pubs.sciepub.com/rse/4/1/12
http://www.investopedia.com/terms/c/crude-oil.asp
http://www.investopedia.com/terms/c/crude-oil.asp
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three-quarter of the total world energy needs. However, rising 

concerns about the security of energy supplies have led to a global 

search for alternative energy source.8  Sustainability, or long-term 

viability, energy security and the need to avoid the adverse 

environmental consequences of fossil-type energy resources have 

been key in the search for an alternative energy. Thus, the 

deployment of renewable energy sources in the power sector is a 

consequence of strong climate change, environmental and energy 

security policies and an attempt to resolve the classic energy 

trilemma facing the world-security, sustainability and economic 

prosperity9 

In this respect, renewable energy has come to symbolize the 

opposite of the bleak prospects of fossil fuel‟s exhaustiveness and 

hope for mankind‟s unquenching thirst for energy. The global 

search for green sustainable energy is substantially driven by the 

following reasons-  

a) Increasing need for energy for industrial, manufacturing 

and domestic purposes,  

b) Exhaustive nature of fossil-fuel sources  

c) Collateral damage to the environment by the fossil fuel 

extraction and consumption value chain,  

d) Fluctuation in prices of oil and gas in the international oil 

market and consequentially, the adverse effect on the 

national and global economy.10 

                                                                                                                                  
pressure and temperature in an airless atmosphere. In simple terms, lignite is 

coal. See; https://www.lignite.com/about-lignite , (accessed 25 March, 2017) 
7 Tar Sands also referred to as oil sands are a combination of clay, sand, water 

and bitumen, a heavy black viscuous oil. Tar Sands can be mined and processed 

to extract the oil-rich bitumen, which is then refined into oil. 
8 Supra note 1, at Page 2. 
9 P.K Oniemola “Legal Response to support Renewable Energy in China” 

(2014)  32 Journal of Energy, Environment and Natural resources (International Bar 

Association), 179 
10 J. Onwubuariri, „Reviewing the Legal Framework for Renewable Energy 

Projects in Nigeria‟ Business Day Newspaper 12 February, 2015 12 

https://www.lignite.com/about-lignite
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As such, the renewable energy has come to constitute a panacea 

of different sorts, offering solution to every problem posed by 

conventional energy sources. These sources are clean, safe, and 

inexhaustible, less damaging and even satisfy the criteria for 

sustainability prescribed by the United Nations, that is, the ability 

to meet the energy needs of the present generation without 

compromising the ability of the future generation to meet their 

own needs. 

Further to the above, scientists have collectively concluded that 

the main renewable energy sources therefore include the solar 

energy,11 wind energy,12 biomass,13 hydro (water), geothermal 

energy14 and tidal energy.15 

At this juncture, the need to define the term “renewable energy” 

therefore becomes apposite. It is thus defined as energy that 

comes from resources which are naturally replenished on human 

timescales such as sunlight, wind, rain, tides, waves and 

geothermal heat. Twidell and Weir define renewable energy as 

“energy obtained from the continuous and repetitive currents of 

                                                           
11 Solar energy is radiant light and heat from the sun that is harnessed using a 

range of ever-evolving technologies such as solar heating, photovoltaic, solar 

thermal energy, solar architecture, molten salt power plants and artificial 

photosynthesis. 
12 Wind energy is the process by which wind is used to generate electricity. It is 

the use of air flow through wind turbines to mechanically power generators for 

electric power. Wind power, as an alternative to burning fossil fuels, is plentiful, 

renewable, widely distributed, clean, produces no greenhouse gas emissions 

during operation, consumes no water, and uses little land. 
13 Biomass is fuel that is developed from organic materials, a renewable and 

sustainable source of energy used to create electricity or other forms of 

power, see http://www.reenergyholdings.com/renewable-energy/wha-is-

biomass/ , (accessed 27 March, 2017) 
14 Geothermal energy is the heat generated and stored in the earth. It is clean 

and sustainable. Resources of geothermal energy range from the shallow 

ground to hot water and hot rock found a few miles beneath the earth surface, 

and down even deeper to the extremely high temperatures of molten rock 

called magna. 
15 Tidal energy is a form of hydropower that converts the energy obtained from 

tides into useful forms of power, mainly electricity. Although not yet widely 

used, tidal power or energy has potential for future electricity generation. 

Tides are more predictable than wind energy and solar power. 

http://www.reenergyholdings.com/renewable-energy/wha-is-biomass/
http://www.reenergyholdings.com/renewable-energy/wha-is-biomass/
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energy recurring on the natural environment.”16 Furthermore, 

TREIA offered an acceptable definition of the concept of 

renewable energy which has been adopted by the Texas 

Legislature and is as follows; 

Renewable energy is any energy resource that is naturally 

regenerated over a short time scale and derived directly 

from the sun(such as thermal, photochemical, and 

photoelectric), indirectly from the sun(such as wind, 

hydropower, and photosynthetic energy stored in 

biomass), or from other natural movements and 

mechanisms of the environment( such as geothermal and 

tidal energy). Renewable energy does not include energy 

resources derived from fossil fuels, waste products from 

fossil sources or waste products from inorganic sources17 

The definition notwithstanding, the concept of renewable energy 

remains the same. Thus, in contrast to fossil fuels, they are 

environment-friendly, ubiquitous, self-replenishing, infinite and 

consequently, considered as the way to the future. 

Though accepted by many commentators, experts and policy 

analysts as the viable alternative to the conventional energy 

sources in Nigeria, the reality as at today is that renewable energy 

sources, apart from hydropower, hardly feature as part of the 

Nigeria‟s energy mix, owing to an avalanche of challenges 

confronting the renewable energy subsector in Nigeria.18 

However and quite fortunately, the Nigerian Government has 

shown ready commitment by way of legal and regulatory reforms 

                                                           
16 G. Boyle (ed) Renewable Energy: Power for a Sustainable future, 2 Ed, (Oxford: 

London, 2004) 10 
17 Texas Renewable Energy  Industries Alliance, Definition of Renewable 

Energy, available online at http://www.treia.org/renewable-energy-defined/, 

(accessed 26th March, 2017) 
18 P.K Oniemola “Powering Nigeria through Renewable Electricity Investments: 

Legal Framework for Progressive Realisation” (2015) 6 Afe Babalola University 

Journal of Sustainable Development Law and Policy, 84. Available online at 

https://www.ajol.info/index.php/jsdlp/article/view/128008/117558 , (accessed 27 

March, 2017) 

http://www.treia.org/renewable-energy-defined/
https://www.ajol.info/index.php/jsdlp/article/view/128008/117558
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towards promoting renewable energy development in Nigeria, 

though there are still issues that must be looked into and 

addressed about the existing legal and regulatory framework with 

a view to integrating the Renewable Energy (RE) into the wider 

Nigerian Energy Value Chain, enhancing Energy Efficiency (EE) and 

entrenching Nigeria as a Renewable Energy (RE) Hub Center in 

Africa. 

In the light of the above background information, Section 1.0 of 

this paper introduces the concept of renewable energy, section 

2.0 perfunctorily analyses and briefly reviews the extant legislative 

framework for the deployment and development of renewable 

energy projects in Nigeria. Section 3.0 is devoted to analysing the 

present challenges and the available prospects for the renewable 

energy subsector in Nigeria while section 4.0 takes a brief 

excursion into the legal and regulatory framework in the United 

States in order to gain invaluable lessons for the Nigerian 

environment. Finally, the writer concludes this article in Section 

5.0 of this paper by suggesting relevant recommendations for the 

development of the renewable energy subsector in Nigeria. 

2.0 REVIEW OF THE EXISITING LEGISLATIVE 

FRAMEWORK FOR RENEWABLE ENERGY PROJECTS 

IN NIGERIA 

A comprehensive and coherent legal framework is essential in 

guiding a country towards efficient utilisation of its energy 

resources. Although, the existence of this clear legal structure 

does not guarantee responsible management of the country‟s 

energy resources. The fact remains that the Nigerian power 

sector is so inadequate as it constitutes a major roadblock to 

economic progress and social well-being, access to cost effective 

and sustainable energy services is critical to re-launching the 

Nigerian economy and meeting SDGs19 and NEEDS20 targets. 

                                                           
19 SDGs refer to the Sustainable Development Goals 
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Several tools would be instrumental to achieving a vibrant and 

secure energy future for the country, one of which is a viable legal 

and regulatory framework. As such, the Nigerian government 

must be committed to entrenching the right and conducive legal 

environment for the enhancement and development of renewable 

energy projects with the objective of attracting continuously 

Foreign Direct Investment (FDI) into this important subsector, 

improving the state of energy security and supplies in the country 

and ultimately imparting positively the electricity/power sector in 

Nigeria. 

Therefore, the existing legal framework for the promotion of 

renewable energy projects in Nigeria will be reviewed by the 

writer in this section of this paper. In doing this, the writer will 

briefly highlight the key objectives and policy thrusts of all the 

existing policies, legislations, master plans, regulations, guidelines, 

strategies and incentives of the Nigerian Energy Policy and point 

out their relevance to the renewable energy subsector of the 

Nigerian Economy. 

Before delving into an analysis of all the relevant laws and policies, 

it is apposite to state that the Nigerian Renewable Energy Policy is 

fundamentally target based, seeking ambitious achievements 

relating to increasing Renewable Energy generation and 

distribution and reducing overdependence on traditional energy 

sources. However, the policy is not standard-centric but 

complementary, that is, it is not proposed as a stand-alone 

solution to Nigeria‟s Energy needs nor as a wholesale replacement 

of traditional or conventional energy sources.21 

2.1 National Energy Policy 2003 

Before the approval of the National Energy Policy in Nigeria in 

2003, there was no comprehensive energy policy in Nigeria. 

                                                                                                                                  
20 NEEDS refers to National Economic Empowerment and Development 

Strategy 
21 Supra note 10. 



(2017) Unilag Law Review 1 

29 
 

However, the Energy Commission of Nigeria released the policy 

in April 2003 to espouse the government‟s policy on the 

development and exploitation of all Nigeria‟s energy resources, 

addressing environmental issues, energy utilisation, efficiency, 

financing and policy implementation. It further sets out 

government policy on the production, supply and consumption of 

energy reflecting the perspective of its overall needs and options. 

The main goal of the policy is to create energy security through a 

robust energy supply mix by diversifying the energy supply and 

energy carriers based on the principle of “an energy economy in 

which modern renewable energy increases its share of energy 

consumed and provides affordable access to energy throughout 

Nigeria, thus contributing to sustainable development and energy 

conservation.”22 

With particular regard to the renewable energy, the National 

Energy Policy sets out the following relevant principles and 

policies as follows; 

a) Identification of nuclear, biomass, wind, solar, hydro and 

hydrogen as viable energy sources to be harnessed by the 

nation in an environmentally sustainable manner. 

b) Local research, development and exploitation of the 

foregoing energy potentials to be commercially undertaken 

through public, private and indigenous participation. 

c) Non-renewable energy sources are to be used 

conservatively while Nigeria makes a steady and reliable 

availability of power at all times to at least 75% of the 

population by the year 2020 at economic rates for social, 

industrial and economic activities, and 

                                                           
22 See National Energy Policy (NEP) (2003). Energy Commission of Nigeria 

(ECN). Abuja: Federal Republic Of Nigeria, Available online at 

www.energy.gov.ng, (accessed 28 January, 2017). 

http://www.energy.gov.ng/
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d) An integrated energy planning system to be developed, 

involving energy related programs and activities of other 

sectors.23 

As it appears, the policy lacks neither legislative backing nor force 

of law, and does not impose particular statutory obligations on 

either the government or the investors, private or institutional. 

This invariably implies that the relevant stakeholders in the energy 

sector, most especially the government, cannot be compelled by 

way of a Court order or injunction to implement and execute the 

key objectives of the policy. This definitely will not augur well with 

the development of the renewable energy sub-sector which 

requires consistent, committed, unrelenting and pragmatic efforts 

towards its implementation. 

2.2. Electric Power Sector Reform Act (EPSRA) 2005 

The Act was enacted by the National Assembly in 2005 in the 

wake of the need for far reaching reforms in the power sector. It 

provided a strong and viable basis and legislative platform for the 

strategic and phased implementation of the power sector reforms 

in Nigeria until an optimal capacity generation and fully 

competitive market is achieved, that is, a transition from a 

vertically integrated, government owned, monopolistic market to 

a completely liberalized and privatized electricity market which 

will accordingly attract private direct investment by both foreign 

and local investors. The Act primarily aims at unbundling the 

electricity market along the three functional and jurisdictional 

lines –Generation, Transmission and the Distribution lines, though 

in phased and strategic process and created room for the 

incorporation of artificial entities to take over. To ensure 

compliance with all the rules, regulations and procedures laid out 

in the Act, the Act establishes the National Electricity Regulatory 

Commission(NERC) as the principal regulatory institution in 

Nigeria in charge of the activities of the generation, transmission 

                                                           
23 Ibid. 
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and distribution companies and the granting of licences for 

electricity generation, transmission, distribution, system operation  

and trading.24 

More importantly, the Act provides a platform for private 

electricity producers to make commercial arrangements with the 

now privatized distributors or even the end user for the sale of 

power generated by the private producers and licensing of 

electricity generation, including renewable electricity, exceeding 

1MW. Any renewable electricity generation, distribution or 

transmission project will therefore be carried out only under the 

appropriate licence granted by the commission. 

Unlike the other existing policies and rules, the EPSRA is a 

legislative instrument that carries with it the force and bindingness 

of the law and can be enforced in any Court of law in Nigeria. 

Thus, the government or any relevant stakeholder in the industry 

can be taken to the Court of law for the enforcement of the 

various rights and obligations entrenched in the Act from time to 

time, without any inhibition whatsoever. The enforceability of the 

Act presents a beacon of hope for the development of the 

renewable energy subsector in Nigeria, and is the right legislative 

instrument in the right direction. 

2.3 Energy Commission of Nigeria Act (ECA) 

The Act was first promulgated in 1979 and later amended in 1988 

and 1989 and accordingly established the Energy Commission of 

Nigeria (hereinafter referred to as the Commission). The Act 

confers on the Commission the responsibility of coordinating and 

general surveillance of the systematic development of the various 

energy resources in Nigeria.25 The Technical Advisory 

Committee26 of the Commission is mandated by the Act to carry 

                                                           
24 See Section 32, 33 and 62 of the Electric Power Sector Reform Act 2005, 

CAP E7, LFN 2010. 
25 See The Preamble to the Energy Commission of Nigeria Act, CAP E10, LFN 

2010 
26 S.3 Of the Energy Commission of Nigeria Act provides that; 



(2017) Unilag Law Review 1 

32 
 

out the following functions, including but not limited to the 

following; 

a) Gather and disseminate information regarding 

Government‟s policy on energy development. 

b) Serve as a trouble-shooting centre for technical issues in 

energy development. 

c) Advise state and federal government on energy 

development issues, including funding for energy research 

and development; and  

d) Prepare master plans and policies for energy development, 

exploitation, utilisation, project execution, project 

financing, incentives and recommendations to government 

e) Liaise with all international organisations in energy matters 

such as the International Atomic Energy Agency, World 

Energy Conference and other similar organisations.27 

The Act sought to align the policy of the Government on 

developing, harnessing and distributing renewable energy and 

protecting the environment from the harmful effects of fossil fuel. 

Though no specific reference is made to the renewable energy 

development in the Act, the Commission, pursuant to this 

mandate, has developed the National Energy Master Plan and the 

Renewable Energy Master Plan which provides for detailed 

policies towards meeting Renewable Energy Targets, which would 

be discussed much later in this paper. 

2.4 Nigeria Renewable Energy Master Plan 2005 and 2012 

(NREMP) 

The overall policy objective of the plan is to articulate Nigeria‟s 

vision and targets for addressing key development challenges 

through the accelerated development and exploitation of the 

                                                                                                                                  
 There shall be established a technical arm of the commission to be 

known as the Technical Advisory Committee which shall consist of the 

Director-General of the Commission as chairman 

 
27 See Section 5 of the Energy Commission of Nigeria Act, CAP E10, LFN 2010 
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Renewable Energy. The Master Plan released in 2006 was the 

collaborative effort of the Energy Commission of Nigeria (ECN) 

and the United Nations Development Program. The Master Plan 

is based on certain economic and social assumptions.  

The Master Plan provides a regulatory framework for achieving 

these objectives and targets such as creating a level playing 

ground, maintaining a renewable portfolio standard, creating fiscal 

and market incentives, integration of Renewable Energy into Non-

Energy Sector policies, establishment and reinforcement of 

regulatory institutions and also, standardisation of Renewable 

Energy Products.28 

2.5 Renewable Electricity Policy Guidelines 2006 

These policy guidelines were released by the Federal Ministry of 

Power and Steel in 2006 to direct the government‟s vision, 

policies and objectives for promoting renewable energy in 

Nigeria‟s power sector. It mandates the government on the 

expansion of electricity generation from renewables to at least 5% 

of the total electricity generated and a minimum of 5 TWH of 

electricity generation in the country.29 

2.6 Captive Energy Generation Regulations(CEGR) 

These regulations were issued by the National Electricity 

Regulatory Commission (NERC) in 2008 as a complement to the 

EPSRA. The Act makes no comprehensive provisions for the 

regulations of small scale energy generation for private or 

commercial use. It however empowers the commission to make 

regulations regarding such captive generation.30 

                                                           
28 See Renewable Energy Master Plan (REMP) 2005 AND 2012, available online 

at www.energy.gov.ng (accessed 18th April, 2017) 
29 Renewable Electricity Policy Guidelines, available online at 

www.energy.gov.ng (accessed 18th April, 2017) 
30 The Regulations by section 2 thereof define Captive Power Generation as 

generation of electricity exceeding 1MW for the purpose of consumption by 

the generator, and which is consumed by the generator itself, and not sold to a 

http://www.energy.gov.ng/
http://www.energy.gov.ng/
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Though the regulations are not renewable energy-specific, it 

applies to renewable energy generation project that is captive in 

nature. Principally, the regulations provide for the procedure for 

the application, renewal and cancellation of the captive generation 

permit, including the supply of power by a captive permit holder 

to an off taker in excess of 1MW; and the provisions of data to 

the commission by captive generators. 

2.7 National Biofuels Policy and Incentives 2007 

The policy was approved by the Federal Executive Council on the 

20th of June 2007. The key thrust of the policy was to develop and 

promote the domestic fuel ethanol industry through the utilisation 

of agricultural products. This was in line with the government‟s 

directive on an Automotive Biomass Programme for Nigeria in 

August 2005. The NNPC was mandated to create an environment 

for the take-off of the ethanol industry. The policy further aimed 

at the gradual reduction of the nation‟s dependence on imported 

gasoline, reduction in environmental pollution, while at the same 

time, creating a commercially viable industry that can precipitate 

sustainable domestic jobs.31 The benefits of the policy was to 

create additional tax revenue, provision of jobs to reduce poverty, 

boost economic development and empower those in the rural 

areas, improve agricultural activities, energy and environmental 

benefits through the reduction of fossil fuel related GHGs in the 

transport sector. 

The input of the policy to the renewable energy regulatory 

environment includes the establishment of a Biofuels Commission, 

issuance of a biofuels regulation by the Minister of Petroleum 

                                                                                                                                  
third party” see the Captive Energy Generation Regulations, available online at 

www.nercng.org/nercdocs/Regulation-for-Captive-Power-Generation.pdf 

(accessed 18th April, 2017)  
31 See  P.K Oniemola and G. Sanusi “The Nigerian Biofuels Policy and 

Incentives(2007): A Need to Follow the Brazilian Pathway”, (2009) International 

Association of Energy Economics, 35, Available online at 

https://www.iaee.org/en/publications/newsletterdl.aspx?id=88 (accessed 20 

April, 2017) 

http://www.nercng.org/nercdocs/Regulation-for-Captive-Power-Generation.pdf
https://www.iaee.org/en/publications/newsletterdl.aspx?id=88
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Resources, establishment of a biofuels research agency, funding of 

research and development in biofuels development and incentives 

scheme for participants in the biofuels development subsector.32 

2.8 National Renewable Energy and Efficiency Policy 2015 

The policy was endorsed as a policy document on April 20, 2015 

by the Federal Executive Council (FEC). It is the first and only co-

ordinated tool to drive renewable energy development and 

improve energy efficiency in Nigeria. The policy identifies and 

accepts that the National Grid is limited in reach, and so sees RE 

as the best solution to bridge the gap. It mandates that the 

National Renewable Energy Action Plan (NREAP) and the 

National Energy Efficiency Action Plan (NEEAP) be set up and the 

implementation timeline agreed. 

The policy further makes it mandatory for the Ministry of Power 

to facilitate the development of an Integrated Resource Plan (IRP) 

and ensure the continuous monitoring and review of the 

implementation and effectiveness of the action plans agreed. It 

facilitates the establishment of a framework for sustainable 

financing of renewable energy and energy efficiency projects and 

programmes in Nigeria. It is uniquely focused on hydropower, 

biomass, solar, wind, geothermal, wave and tidal energy power 

generations. 

The policy projects a national generation profile of 6,156MW and 

12,801MW of hydropower, 3.4MW and 11,7MW of biomass 

power, 1,343MW and 6,831MW of solar power and 631MW and 

3,211mw of wind energy by 2020 and 2030. It finally mandates 

government to provide guarantees and financial frameworks to 

                                                           
32 See generally Nigerian National Petroleum Corporation (NNPC) Draft 

Nigerian Bio-fuel Policy and Incentives, Nigerian National Petroleum 

Corporation, Abuja 2007 
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stimulate the expansion of Nigeria‟s renewable electricity 

market.33 

3.0 CHALLENGES OF RENEWABLE ENERGY 

DEVELOPMENT IN NIGERIA  

Presently, there are many obstacles inhibiting the development of 

renewable energy projects in Nigeria. Although, they presently 

appear to be obstacles, they could, in the long run, open up 

opportunities for long-term investment by both foreign and local 

investors whilst reaping the long-term benefits of investing in the 

development of the renewable energy projects in the face of the 

apparent multifaceted challenges confronting the speedy and rapid 

development of this important area of the energy sector which 

serves as a viable alternative to the present fossil-fuel generated 

energy. The fossil fuel has been empirically proven not to satisfy 

the essential indices of sustainable development and clean power. 

Here, the writer will briefly highlight and analyse the various 

obstacles observed by policy analysts, commentators and energy 

experts as constituting the clog in the wheel of progress in the 

development of the renewable energy projects. They therefore 

include the following; 

3.1 Policy and Regulatory Barriers 

It has been observed that there is an absence of a clear 

institutional framework for renewable energy projects in 

Nigeria.34 It has further been observed that there is an overlapping 

duplication of the roles and functions of the various regulatory 

bodies and institutions in charge of the power sector in Nigeria 

viz, Nigerian Electricity Regulatory Commission (NERC), Energy 

Commission of Nigeria (ECN) and Federal Ministry of Power. It 

                                                           
33 See National Renewable Energy and Energy Efficiency Policy for Nigeria 2015, 

available online at www.energy.gov.ng  (accessed 18th April, 2017). 
34 S.0 Oyedepo “Towards achieving Energy for Sustainable Development in 

Nigeria” (2014) 34 Renewable and Sustainable Energy Review 255, 269. 

http://www.energy.gov.ng/
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appears from the regulatory perspectives that these bodies share 

similar and often the same sphere of roles to play in the 

management and development of the renewable energy subsector 

in Nigeria. Absence of clearly distinct and separate roles amongst 

the regulators inevitably portends that the investors and active 

players in this industry would have to deal with a host of 

governmental institutions and agencies which will undoubtedly 

create ambiguity and misconception in the eyes of the investors. 

Justice is not served when there are many regulators. It is better 

to have a single regulator which is up and doing in its grandiose 

and categorical responsibility of overseeing the affairs of the 

subsector than have many regulatory bodies having their different 

pie of regulatory roles with its attendant regulatory duplications. 

The absence of a clear co-ordination of the institutions for the 

development of renewable energy in Nigeria has negatively 

impacted on its growth.35 Thus, redefining the legal and regulatory 

duties of the institutions may be desirable so that potential 

investors are not confused in any way.  

3.2 Financing and investment barriers 

Amongst the experts and policy makers, it has been widely 

accepted that renewable energy projects are very costly and 

capital-intensive. Such projects require and demand a huge capital 

outlay and financial resources for their effective implementation 

and execution. This therefore means that absence of a regular 

cash flow and consistent financing options for such investment 

projects constitute a barrier to the development of the renewable 

energy projects. It is a known fact that financing is a huge clog to 

the progress of this subsector in Nigeria and will continue to be 

unless appropriate and sustainable financing options are put in 

                                                           
35E.I. Efurumibe “Barriers to the Development of Renewable Energy in Nigeria” 

(2013) 2(1) Scholarly Journal of Biotechnology 11, 12. 
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place. For this challenge to be successfully tackled and confronted, 

it will take a ready commitment from the government to leverage 

on the Public Private Partnerships (PPPs) for the financing of these 

projects across the energy value chain.  

3.3 Technological barriers:  

Renewable energy requires up-to-date technologies which is 

capital in nature. Since such projects involve tapping energy from 

non-conventional and non-traditional sources, it therefore 

requires new and novel technologies which; in most instances, are 

not cheap and cost-effective. The non-availability of these modern 

technologies in harnessing the huge potential of renewable energy 

in Nigeria has invariably constituted a clog in the wheel of the 

development of renewable energy projects in Nigeria.  

3.4 Limited Public Awareness of the Potential of 

Renewable Energy and Electricity 

Most Nigerians are still accustomed to the conventional energy 

sources and there is little or limited public knowledge about the 

huge inherent potentials of renewable energy projects in Nigeria. 

Inadequate awareness of the immense potential of this project has 

meant that there is little effort geared towards tapping its huge 

potentials. This lack of information and awareness creates a 

market gap that results in higher risk perception for potential 

renewable energy projects. 

3.5 Poorly established standard and quality control of 

locally manufactured and imported technologies 

This challenge obviously affects the quality standards of the 

technologies adopted in Nigeria. The local competence and 

capacity to determine the right quality and standards for 

renewable energy in Nigeria is almost absent which has resulted in 
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the poorly established standards for quality control of renewable 

energy technologies. This will continue to be so unless and until 

the appropriate steps are taken by the government. 

3.6 Grid Access 

Very few people have access to the National Grid. The rural areas 

or communities are totally not connected to the National Grid. 

As at today, not so many people have access to electricity and 

experience incessant power outages time and again. Statistics 

show that about 15.3m Nigerian households lack access to grid 

electricity, even those connected to the grid enjoy very unreliable 

electricity supply.36 This almost negatively affected the 

development of the renewable energy sector in Nigeria. 

3.7 Poor Legal Enforcement Mechanisms 

The problem with any legal system is the absence of a strong, 

viable and effective legal enforcement machinery. Ineffective 

enforcement and implementation, in my view, is equal to non-

existence of the legal regime. Interestingly and as it appears above, 

there exists a host of laws, rules, regulations, policies and master 

plans of renewable energy projects but this extensive legal regime 

will amount to a toothless bulldog if there is no effective legal 

enforcement machinery. In this sense, the poor legal enforcement 

by the existing regulatory bodies has inhibited the development of 

renewable energy projects in Nigeria and has almost made 

nonsense the existing legal framework. 

4.0 LESSONS FROM THE UNITED STATES LEGAL 

AND REGULATORY FRAMEWORK AND PROSPECTS 

FOR THE NIGERIAN RENEWABLE ENERGY 

SUBSECTOR 

                                                           
36 “15.3m Nigeria households lack access to grid electricity –group” Premium 

Times December 15, 2012, available online at 

http://www.premiumtimesng.com/news/111301-15-3m-nigerian-households-

lack-access-to-grid-electricity-group.html, (accessed 17 April, 2017) 

http://www.premiumtimesng.com/news/111301-15-3m-nigerian-households-lack-access-to-grid-electricity-group.html
http://www.premiumtimesng.com/news/111301-15-3m-nigerian-households-lack-access-to-grid-electricity-group.html
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The United States jurisdiction most often serves as a model 

jurisdiction for all other jurisdictions to copy from and adapt to 

their own jurisdiction with proper modifications, having particular 

regard to their peculiar local conditions and idiosyncrasies.  On 

this basis, this paper will attempt to examine the existing legal and 

regulatory framework for Renewable Energy Subsector in the 

United States and then draw lessons from them. The writer will 

undertake an excursion into the jurisdiction of the United States 

to draw invaluable lessons which will be helpful for the Nigerian 

Renewable Energy Subsector. 

The Renewable Policy in the US has been largely driven by supply 

security concerns on the federal level, and economic activity and 

Greenhouse Gas Emissions concerns on the state levels. The 

United States Energy Strategy is therefore divided alongside the 

federal and state level and has been classified as an “all-of-the-

above-strategy”. Both the Federal and State governments have a 

strong policy framework expanding many forms of renewable 

power generation in recent years. The policy thrust at the federal 

level is to reduce dependence on oil import while leveraging on 

the potential of the renewables. Innovation is emphasised to 

achieve cost reductions and increase the renewable share.37 

The relevant federal legislations to promote the sustainable 

development of the renewable energy in the United States include 

the following 

4.1 Public Utility Regulatory Policy Act 1978 

The Act was enacted principally to promote energy conservation 

(reduce demand) and promote greater use of domestic energy 

and renewable energy (increase supply). In respect of renewable 

energy, the Act established the first production tax credits. The 

                                                           
37 International Renewable Energy Agency, “Renewable Energy Prospects: 

United States of America” Remap 2030 A Renewable Energy Roadmap, January 

2015 at Page 28, available at; 

www.irena.org/REmap/IRENA_REmap_USA_report_2015.pdf, (accessed 20th 

April, 2017) 

http://www.irena.org/REmap/IRENA_REmap_USA_report_2015.pdf
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essence of the production tax credit is to motivate the RE owners 

to ensure an effective operation of the power plant whilst 

reducing operational inefficiencies. The Act also allows for open 

access to the electrical transmissions grid for independent power 

producers to deploy renewable energy at the utility-scale. 

4.2 Energy Policy Act of 1992 

The Act sets goals, created mandates, and amended utility laws to 

increase clean energy use and improve overall energy efficiency in 

the United States. It sets out the various measures designed to 

lessen the nation‟s dependence on imported energy, provide 

incentives for clean and renewable energy and promotes energy 

conservation in buildings. It liberalized the electricity market, 

established a program for providing federal support on a 

competitive basis for renewable energy technologies and 

specifically authorised tax incentives and marketing strategies for 

renewable energy technologies in an effort to encourage 

commercial sales and production. 

4.3 Energy Policy Act 2005 and 2007 

The Act supports renewable electricity and biofuels. It currently 

enables eighteen states to offer consumers the right to choose 

their energy provider. 

4.4 Energy Independence and Security Act 2007 

The Act was signed by President Bush on 19th December, 2007 

and it aims to move the United States toward greater energy 

independence and security, increase the production of clean 

renewable fuels, protect consumers, promote research on and 

deploy greenhouse gas capture and storage options, and increase 

U.S energy security, develop renewable fuel production and 

improve vehicle fuel economy.  

4.5 Blueprint for America’s Energy Future (2011) 
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It contains goals to double energy productivity by 2030. It built on 

the blueprint targets and broad goals, its main approach is to 

deploy American assets, innovation and technology in order to 

safely and responsibly to develop more energy here at home and 

be a leader in the global energy economy” 

The backdrop of the federal policy approaches that support 

renewable energy is based on these broad initiatives and they 

include the following; 

a) Staying on the Cutting Edge through Clean Energy R & D 

b) Promoting Renewable Electricity in Rural America 

c) Siting Record-Breaking Renewables Projects on Public 

Lands 

d) Opening a  new Frontier for Atlantic Offshore Wind 

Development 

e) Expanding and Modernizing the Grid to integrate 

renewables and increase reliability 

f) New Standard for Clean Energy 

g) Double the share of clean electricity over the next 25 

years from 40 to 80 in 2035 

h) Investing in Smart Grid Innovation and deploying smart 

grids 

i) Investing in DOE‟s Advanced Research Project Agency 

Energy 

j) Syncing R&D Investments and Clean Energy Technology 

Deployment 

k) Eliminating Fossils Fuels Subsidies to help support Clean 

Energy 

l) Doubling the Number of Energy Innovation Hubs to focus 

on Key Energy Challenges.38 

The US federal policy is principally supportive of the renewable 

power generation capacity deployment. The Supportive policies 

already in place include the Production Tax Credits(created under 

                                                           
38 Ibid 29 
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the EP Act in 1992), Investment Tax Credit, Renewable Portfolio 

Standards(renewable energy targets for utilities for generation 

mix), Feed-in tariffs, Research and Development Subsidies, 

Funding and guidelines for industrial co-generation and a North-

American Smart Grid interoperability to co-ordinate and 

accelerate standards harmonization.39 

At the state level in the United States, the states, counties and 

cities have a wide variety of initiatives to support renewable 

energy development. In addition to the federal policies‟ renewable 

portfolio standards, there exist various other states level tax 

credits and grants regarding the increased use of different 

bioenergy commodities. Financial incentives are typically used to 

support feedstock demand, supply and lower costs of capital and 

they are not limited to bioenergy necessarily, but cover other 

renewable energy source as well. Furthermore, various states 

adopted the Regional Greenhouse Gas Initiative (RGGI) aimed at 

reducing greenhouse gas emissions from power plants through a 

cap and trade program. There is also a large number of other 

state and local programs designed to promote a wide variety of 

renewables. 

Generally, renewables policy in the US, both at the federal and 

states level, has been largely driven by supply security concerns, 

greenhouse gas mitigation and economic activity concerns, and 

have gone a long way in developing and supporting the 

development and growth of the renewable energy sector in the 

United States.   

5.0. CONCLUSION AND RECOMMENDATIONS 

Notwithstanding the multifarious challenges facing the 

development of the renewable energy subsector in Nigeria, there 

is a high tendency that the subsector will continue to develop and 

expand in the near future and ultimately contribute its part to the 

National Grid and the entire Energy value Chain in Nigeria 

                                                           
39 Supra note 38 
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provided the right and conducive technical, financial and legal 

environment is put in place and continues to be supportive of 

sustainable renewable energy development. As examined in this 

paper, the Nigerian government and policymakers should take a 

cue and learn invaluable lessons from the United States‟ legal and 

regulatory environment for the development of the Renewable 

Energy Subsector. The paper therefore recommends the following 

to promote the inclusive and sustainable growth of renewable 

energy technologies in Nigeria; 

a) Tax Incentives in the form of Production Tax Incentives 

and Investment Tax Credits must be put in place in the 

renewable energy sector. With these fiscal incentives, the 

companies in this sector will be able to reduce their annual 

tax bills in their formative years of operation whilst also 

entrenching operational efficiencies. This will help the 

country to expand its renewable energy capacity with the 

presence of technologically efficient companies in Nigeria, 

ready to invest and take advantage of these fiscal benefits. 

b) The Federal Government must also support the growth of 

the sector by providing subsidies to support Research and 

Development (R&D) in the sector. This will support 

innovation and technological efficiency considering the fact 

that the sector is such an innovation-driven and 

technologically-intensive and will also ease the 

technological barriers currently facing the system. 

c) The Renewable Energy Policy Framework should be 

structured to accommodate both the federal and state 

Government participation in the promotion and 

development of the renewable energy as obtainable in the 

United States. This would allow the state governments to 

have a co-ordinated variety of initiatives to support 

renewable energy development within their states whilst 

tapping the rich renewable energy potentials in these 

states. This will enable the states to promote the 

development of home-grown, autochthonous policies to 
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support renewable energy development in their states in 

addition to the already existing federal policies in Nigeria. 

d) The regulatory bodies must be up and doing in their 

responsibilities in providing the right regulatory 

atmosphere for continuous and sustainable foreign 

investment in the sector. It is suggested that there should 

be effective collaboration and co-operation between the 

existing regulators to avoid duplication of functions 

thereby scaring away the potential investors who are 

willing to import capital and technology for the sector. 

This is also to avoid the situation of killing the foetus in the 

umbilical cord before conception. 

e) The government will have to reduce environmental 

stresses arising from high carbon emissions by enacting 

carbon emissions reduction and energy-efficiency 

regulations with a view to reducing the greenhouse gas 

emissions, promoting energy efficiency and ameliorating 

the harmful spillover effects of high-carbon economic 

growth.  

f) The government must play a critical role in the 

dissemination of information on renewable energy 

resource availability, benefits and opportunity to the 

general public in order to raise public awareness and 

generate activities in the area. Such process is paramount 

to building public confidence and acceptance of renewable 

energy technology, providing information to selected 

stakeholders groups like the investors and can help in the 

moblisation of financial resources needed to promote 

renewable energy technology projects in Nigeria.  

g) Competitive bidding which serves as a mechanism for the 

reduction of the price of RE technologies through market-

based pricing should be adopted. However, the perceived 

risks of unsustainable price bids and extreme low price of 

energy/electricity must be taken into account by the 

Nigerian government to ensure the successful 

implementation of the bidding system.  
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h) Ultimately, the Nigerian Renewable Policy Framework 

must be structured to focus on a mix of policies and 

investments that will boost diversity and strengthen 

resilience with a view to ensuring a brighter future for us 

all  

It is noteworthy to state at this juncture that the World Bank 

Report on the policy and regulatory support to provide citizens‟ 

access to sustainable energy placed Nigeria far below in doing 

enough in giving her people sustainable electricity and easy energy 

access. Based on the three cardinal indicators of access to 

modern energy, energy efficiency and renewable energy; Nigeria 

was scored an abysmal 10.58% out of a possible 100% in energy 

efficiency, and more specifically on renewable energy. The report 

shows that the government has no action plan on how to reach 

the target of 18,508 megawatts from the renewable energy 

sources neither has it published special research findings on the 

viability of solar, wind and hydro systems in certain areas.40 This is 

no good news for the renewable energy sector in Nigeria. In view 

of this, it is therefore hoped that significant efforts and concrete 

steps would be taken by the government and its various 

parastatals in charge of the energy investment and resources, to 

diversify the energy sector from being entirely dependent or 

based on the fossil-type or non-renewable energy resources to 

the abundant renewable energy resources present in Nigeria This 

is to ensure a sustainable access to energy supply and security for 

both the present and future generation, whilst putting the above 

recommendations into consideration. This will most definitely 

open up the window for continuous and unimpeded investment in 

the subsector, which presently have not been fully tapped into and 

have contributed very little to the entire energy value chain in 

Nigeria. With this in place, this will go a long way in improving the 

                                                           
40 Off grid Nigeria “World Bank report indicates Nigeria is doing far less to 

expand energy access”, March 10, 2017 available online at 

http://www.offgridnigeria.com/wbank-report-indicates-nigeria-far-less-expand-

energy-access/, (accessed 17 April, 2017) 

http://www.offgridnigeria.com/wbank-report-indicates-nigeria-far-less-expand-energy-access/
http://www.offgridnigeria.com/wbank-report-indicates-nigeria-far-less-expand-energy-access/
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current position of Nigeria in rating of World Bank in energy 

efficiency and the contribution of the renewable energy to the 

National Energy Grid for the good of all and sundry. 
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Lawyers’ Duty of Professional Confidence to Clients 

under the Nigerian Legal System: An Overview 

Muhammed Ndakudu Adam* 

ABSTRACT 

The legal profession is one of the most regulated professions in Nigeria 

and the world at large. This is because of the sensitive nature of the 

professional services rendered by lawyers to their clients. In the course 

of rendering these services, information are made available to legal 

practitioners by their clients and in order to ensure security of this 

information, the laws have imposed a duty of professional confidence 

on Lawyers. This duty is so important that, except in permitted 

circumstances, a Lawyer is under no obligation to disclose whatever 

transpired between him and his client. He also has the duty to ensure 

that the information is not used to his personal advantage or to the 

advantage of another person who may be interested in such 

information. This is in furtherance of the duty of the Lawyer to act in 

the best interest of his client and not do anything that will jeopardize 

the interest of his client(s). 

1.0 INTRODUCTION 

The Rules of Professional Conduct for Legal Practitioners 2007 

(RPC) is one of the laws regulating the conducts of lawyers in 

Nigeria. The Rules set out the professional duties of lawyers when 

dealing with clients, courts and fellow lawyers. Under the rules, a 

lawyer being a minister in the temple of justice is required to 

uphold and observe rule of law, promote and foster the cause of 
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justice, maintain professional conduct, and not to engage in any 

conduct which is unbefitting of a legal practitioner.1 

A lawyer has the duty to accept brief from a client and this duty is 

encapsulated under the Cab Rank Rule; which simply connotes 

that a lawyer has the duty to take a brief brought to him by a 

client. Although, this duty is limited to civil and criminal litigation, 

it does not extend to the solicitor‟s work of a lawyer.2 But in any 

case, where the professional services of lawyer is required by a 

client, either as a Barrister or Solicitor, certain professional duties 

and responsibilities arise on the part of the lawyer and these 

duties are strictly regulated by law. One of these duties is duty of 

professional confidence to client which is under consideration in 

this paper. 

It is against this background that the writer seeks to examine the 

duty of professional confidence a lawyer owes his client, the 

scope and limitation of such duty viz-a-viz the position of law in 

Nigeria. 

2.0 LAWYERS DUTY OF PROFESSIONAL 

CONFIDENCE 

The lawyer-client relationship has been characterized as one of 

confidence as it is built on trust. This duty constitutes part of the 

broader foundation of lawyer‟s fiduciary duties when dealing with 

their clients. It obliges the lawyer (either as Barrister or Solicitor) 

to respect the confidentiality of the clients‟ affairs. This is because, 

in the course of the relationship, information are obtained about 

the client‟s affairs which may be confidential and must not be used 

for either the personal or professional benefit of the lawyer or 

other party, especially if not authorized by the client.3 

                                                           
1 Rule 1 of the Rules of Professional Conduct for Legal Practitioner 2007 
2 Rule 24 RPC. 
3 Duty of Confidentiality, available at; 

www.wikipedia.org/wiki/duty_of_confidentiality  (accessed 3rd March, 2017) 

http://www.wikipedia.org/wiki/duty_of_confidentiality
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The rationale for this duty is to maintain full and frank disclosure 

between the lawyers and their clients. It enables the clients to 

disclose certain information to the lawyer which ordinarily, they 

would not disclose but for the lawyer-client relationship. 

The position of law under the Rules of Professional Conduct is 

that; a lawyer when dealing with his client is duty bound to ensure 

that all forms of communication; either oral or written between 

him and his clients in the course of discharging his professional 

services to the clients are privileged communication. The 

obligation which falls on the lawyer under this duty is to uphold 

the confidentiality and secrecy of any information obtained from 

clients.4 

The RPC clearly provides thus: 

Except as provided under sub-rule (3) of this rule, 

all oral or written communications made by a client 

to his lawyer in the normal course of professional 

employment are privileged5 

From the above provision, it can be deduced that, the duty on the 

lawyer is limited to when acting in the course of his employment 

as a lawyer by the client. Thus, it does not extend to 

communications which fall outside the scope of the lawyer‟s 

employment. In support of this position, the new Evidence Act of 

2011 under section provides thus: 

No legal practitioner shall at any time be permitted, unless his 

client‟s express consent, to disclosure (sic) any communication 

made to him in the course and for the purpose of his employment 

as such legal practitioner by or on behalf of his client, or to state 

the content or condition of any documents with which he has 

become acquainted in the course and for the purpose of his 

                                                           
4 A. Obi Okoye “Law in Practice in Nigeria (Professional Ethics and Skills)” 

Second Edition 2015. 
5 Rule 19(1) of the Rules of Professional Conduct for Legal Practitioners 2007 
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professional employment or to disclosure (sic) any advice given by 

him to his client in the course and for the purpose of such 

employment:6 

Additionally, under the International Principles on Conducts for 

Legal Practitioners, a lawyer is required at all times to maintain 

and be afforded protection of confidentiality regarding the affairs 

of present or former clients, unless otherwise or required by law 

and/or applicable rule of professional conduct. Thus, a lawyer shall 

not knowingly; reveal a confidence or secret of his client or use a 

confidence to the disadvantage of the client.7 This is because; the 

primary obligation of the lawyer is to always act in the best 

interest of his client. 

It is the duty of a lawyer to devote his attention, energy and 

expertise to the service of his client and subject to any rule of 

law, to act in a manner consistent with the best interests of his 

client.8 Also, the lawyer has the obligation not to use a confidence 

or secret of his client to the advantage of himself or of a third 

party unless the client consents after full disclosure.9 

Therefore, in an event that the need arises prompting the lawyer 

to use a particular client‟s confidence for personal or professional 

advantage for himself or another client, there is an obligation on 

such lawyer to give a full disclosure to the former client in order 

to obtain the consent of such client. The owner of the confidence 

has an absolute discretion to consent either orally or in writing.  

It is, however, suggested that such consent should be in writing 

and duly executed so that, the client does not deny same in the 

future. The whole essence of this is to ensure that a lawyer does 

not do anything that will amount to an abuse or taking advantage 

of the confidence reposed in him by his client.  

                                                           
6 Section 192(1) Evidence Act 2011 
7 Rule 19(2)(a)& (b) 
8 Rule 14(1) RPC. 
9 Rule 19(2)(c) 
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This provision can be interpreted to mean that; whenever a 

lawyer discloses any information about the client to the 

disadvantage of his client, it will amount to acting against the 

interest of the client which in effect is a breach of the rule 

requiring the lawyer to always act in the best interest of the 

client. 

The above appears to be the general principle of confidentiality of 

information or communication received from clients. A privilege 

communication is a private statement that must be kept in 

confidence by the recipient for the benefit of the communicator. 

In other words, a communication that is protected by law from 

compelled disclosure in a legal proceeding, or that cannot be used 

against the person who made it.10 Privileged communication exists 

because; the society values the privacy or purpose of the client-

lawyer relationship. One can affirm that, the reason for this 

privilege is to allow clients to be free with their appointed 

lawyers.  

The principles of confidentiality and professional secrecy have two 

main features. On the one hand, there is the contractual, ethical 

and frequently statutory duty on the part of the lawyer to keep 

client secrets confidential. The statutory duty is sometimes in the 

form of an evidentiary attorney-client privilege; this differs from 

the lawyer‟s obligations under the rules of professional conduct.11 

There is also a duty of confidentiality between the client and the 

lawyer and this duty is imposed on the client to ensure that such 

communication between him and his legal practitioner is not 

disclosed and he shall also not be compelled to disclose same. 

This position is supported by the clear provision of the section 

195 of the Evidence Act 2011, which provides to the effect that:  

No one shall be compelled to disclose to the court any 

confidential communication which has taken place between him 

                                                           
10 Black‟s Law Dictionary, 9th Edition page 316. 
11 IBA, International Principles on Conduct for the Legal Practitioners 
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and a legal practitioner consulted by him, unless he offers himself 

as witness in which case he may be compelled to disclose such 

communications as may appear to the court necessary to be 

known in order to explain any evidence which he has given but no 

others. 

It is important to note that such obligation extends beyond 

termination of the relationship. This is because, the Evidence Act 

provides further that; the obligation stated in this section 

continues after the employment has ceased.12 The confidentiality 

of the communication is protected to the extent that lawyers 

cannot be compelled to disclose any communication without the 

express consent of their clients or provision of the law. 

3.0 EXCEPTIONS TO THE RULE 

It is trite in law that, to every general rule, there is exception(s). 

The above discussion presupposes that the duty of professional 

confidence is not absolute i.e. there are permitted circumstances 

under which the lawyer will be able disclose any communication 

while acting for his client or after. Thus, under the RPC, a lawyer 

may depart from this duty under the following circumstances 

which shall be considered in seriatim: 

 A lawyer may reveal confidences or secrets with the 

consent of the client or clients affected, but after a full 

disclosure to them.13 As earlier noted, in an event that the 

need arises prompting the lawyer to reveal or use a 

particular client‟s confidence for personal or professional 

advantage for himself or another client, he is allowed by 

the law to do so freely.  

However, he has the duty to inform his client of his 

intention to reveal or disclose and such disclosure must in 

full details so as to obtain the consent of such client. The 

owner of the confidence has an absolute discretion to 

                                                           
12 Section 192(3) Evidence Act 2011 
13 Rule 19(3)(a) RPC 2007 
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consent either orally or in writing. It is however suggested 

that such a consent should be in writing and duly executed 

so that, the client does not deny same in the future. Once 

the client‟s consent has been obtained, the lawyer may 

proceed to reveal such information. 

 

 Where the rules of law or a court of competent 

jurisdiction orders the disclosure of confidence by the 

lawyer, there is an obligation on the lawyer to disclose.  

Under this, a lawyer is duty bound to disclose whatever 

secret or confidence his client kept in his case where a 

provision of a law requires him to do so. A good example 

is the provision of the Money Laundering (Prohibition) Act 

2011 (as amended) which states to the effect that; 

Where a transaction- 

(a) Involves a frequency which is unjustifiable or 

unreasonable; 

(b) Is surrounded by conditions of unusual or 

unjustified complexity; 

(c) Appears to have economic justification or lawful 

objective; or 

(d) In the opinion of the…..Designated Non-financial 

Institution involves terrorist financing or is 

inconsistent with the known patter of the account 

or business relationship, that transaction shall be 

deemed suspicious……14 

According to the interpretation section of the Act, Designated 

Non-Financial Institution is defined to include a Legal 

Practitioner.15 Thus, where a legal practitioner in the course of his 

employment notices any of the listed circumstance, he has the 

obligation to make a report to the Economic and Financial Crime 

Commission. Failure to make such report attracts a penalty of a 

                                                           
14 Section 6(1) Money Laundering (Prohibition ) Act 2011 (as amended) 
15 Section 25 Ibid 
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sum not less than N1, 000,000.00 and suspension of license.16 A 

lawyer is therefore duty bound to make a report to the EFCC in 

order not to be liable under this Act. 

However, the above position does not represent the position of 

the law as it relates to obligations on lawyers to report to the 

EFCC. This is because, the above provisions have been declared 

null and void by virtue of the decision of the Federal High Court 

in Nigerian Bar Association v. Attorney General of Federation & Anor.17 

The court held that the aim of the section 5 of Money Laundering 

Act has been taken care of under section 192 of the Evidence Act, 

2011, Legal Practitioners Act and Rules of Professional Conduct 

for Legal Practitioners. The court added that the punishment 

imposed under section 5 can hardly be imposed on lawyers 

because of the cumbersomeness of the procedures involved in the 

suspension and revocation of licenses possessed by legal 

practitioners under the LPA.  

Justice Gabriel Kolawole of Federal High Court Abuja held further 

that the sanctions for non-compliance with Section 5 of the MLA 

include banning the legal practitioner from engaging in legal 

practice. He held that the LPA has already made provisions for 

the manner in which a legal practitioner can be disciplined where 

his conduct falls below prescribed standards of the rules guiding 

the profession. The court held that since the Minister of Trade 

and Commerce neither issued the Call to Bar certificate nor 

entered the name of any legal practitioner in the Roll, he had no 

right to disqualify any legal practitioner. 

Undoubtedly, from the above, the legal profession is a self-

regulatory body which is not subject to disciplinary proceedings 

by external bodies. In the NBA‟s case above, the court ordered 

that Legal Practitioners be deleted from section 25 of Money 

Laundering (Prohibition) Act 2011 (as amended) and that section 

                                                           
 
17 Unreported Suit No: FHC/ABJ/CS/173/2013. 
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5 as it applies to legal practitioners is illegal. In law, this decision of 

the court is binding and valid until set aside by a court of higher or 

superior jurisdiction.18 

On the other hand, a lawyer is duty bound to disclose confidences 

or secrets of his clients if a Court of law orders him to so do. He 

does not choose whether or not to obey or comply with the 

court‟s orders even if it appears to the lawyer that the order was 

made without jurisdiction. This is because; an order of the court 

once given must be complied with even if given without 

jurisdiction. In support of this argument, the Court while 

commenting on the need to obey or comply with the orders of 

the court, has these to say in the case of Kolawole v Attorney 

General of Oyo State19citing with approval the decision of the apex 

Court per Achike J.S.C (as he then was) in Oba Amos Babatunde & 

Ors v Mr Simon Olatunji & Anor (2000) 2 NWLR (PT 646) 557 at 

572that:  

Matters pertaining to judicial orders or judgments, 

for that matter, are not generally treated with 

arrogance or levity. Speaking for myself, it is rather 

officious and treading on a perilous path for one to 

arrogate to oneself the right to choose and pick 

between court orders in terms of whether they are 

valid or null and void. In fact, since there is a strong 

presumption in favour of the validity of court‟s 

order, it behooves everyone to keep faith with the 

order of the court. It makes no difference the ex 

facie is appears that the court made that order is 

without jurisdiction because at the end of the day, 

an order of the court subsists and must be obeyed 

until set abide by a court of competent jurisdiction. 

To therefore, disobey an order of the court on the 

                                                           
18 M. Otoide, “Are Legal Practitioners Obliged to Comply with the Money 

Laundering (Prohibition) 2011?” 
19 (2006) 3 NWLR Pt 966 50 
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fancied belief that the said order is null for any 

reason whatsoever-even if subsequently turns out 

that the order in fact is proved to be null is risky 

and unadvisable decision because, until the said 

order is finally determined to be null and void by a 

court, the order subsists in the string attaching to 

it unmitigated. Therefore, sheer commonsense as 

well as prudence demands that every order of the 

court should be accorded with due respect and no 

attempt made to flout the order on the flimsy 

reason that it is null and void. 

The above dictum gives credence to the fact that, orders of the 

court are sacred and must be obeyed by all persons including the 

legal practitioners who are ministers in the temple of justice. 

Thus, where a court has ordered that certain information within 

the knowledge of a lawyer be disclosed, there is a mandatory 

obligation on such lawyer to disclose same without hesitation 

even if it will amount to disclosing confidential information about 

his client(s).   

 Where a client discloses an intention to commit a crime 

to his lawyer, the lawyer is duty bound to report such 

information to a relevant agency in order to prevent the 

commission of crime.20 This becomes necessary because, 

there is a duty imposed on any person to report the 

commission or an intention to commit a crime to the 

appropriate agency especially the police saddled primarily 

to prevent the commission of a crime. In addition to the 

provision of the Rules, the Evidence Act also provides that 

any communication made in furtherance of an illegal 

purpose or any fact observed by the legal practitioner in 

the course of his employment as such, showing that any 

                                                           
20 Rule 19 (3)(c) RPC 2007 
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crime or fraud has been committed since the 

commencement of his employment.21 

 

 Confidences or secrets necessary to establish or collect 

the professional fee of a lawyer are not privileged22. This is 

because, client-attorneys relationship is purely contractual 

and as such, the lawyer is entitled to be paid adequate 

remuneration for his services to the client. The fee serves 

as the consideration for professional services rendered to 

the client. Therefore, where an issue arises as to whether 

or not a lawyer is entitled to be remunerated, he can 

disclose whatever information about his client for the 

purpose of establishing his professional fee for the services 

rendered.23 

Also, where it is to defend the lawyer, his employee or 

associates against an accusation of wrongful conduct, any 

communication or information with the lawyer are not 

privileged24, otherwise, the lawyer may have to face the 

consequences of wrongful professional misconduct; such 

as suspension, striking off the name from the roll, warning 

or caution.25 

In the final analysis, the Rules imposes an obligation on a lawyer to 

exercise reasonable care to prevent his employees, associates and 

others whose services are utilized by him from disclosing or using 

confidences or secrets of a client, but a lawyer may reveal the 

information allowed by sub-rule 3through an employee.26 It can be 

gleaned here also that the lawyer will be vicariously liable for such 

unjustifiable disclosure by his employees or associates under his 

                                                           
21 Section 192(1)(a-b) 
22 Rule 19 (3)(d) RPC 2007 
23 The Legal Practitioners Act under Sections 16-18 has made copious 

provisions for the procedures of recovering professional fees from a client by a 

legal practitioner. 
24 Rule 19 (3)(d) RPC 2007 
25 Section 12 of Legal Practitioners Act (as amended 2014) 
26 Rule 19(4) RPC 2007 
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employment; thus, it is not a defence that the disclosure was not 

by the act of the lawyer. 

Consequently, where a lawyer discloses any communication or 

information between him and his client, without an express 

consent of his client or any provision of law, he shall be liable for 

professional misconduct. In support of this position, Rule 55 RPC 

provides to the effect that; if a lawyer acts in contravention of any 

of the rules in these Rules or fails to perform any of the duties 

imposed by the Rules, he shall be guilty of a professional 

misconduct and liable to punishment as provided in Legal 

Practitioners Act, 1975.27 

4.0 CONCLUSION 

The paper has been able to examine the provisions of the Rules of 

Professional Conduct 2007, Legal Practitioners Act, and Evidence Act 

among others by looking at the concept and scope of professional 

confidentiality in lawyer-client relationship in Nigeria.  It is 

observed that; the right and duty of a lawyer not to disclose the 

information received from and advice given to clients is not 

absolute but an indispensable feature of the rule of law and an 

element essential to public trust and confidence in the 

administration of justice and the independence of the legal 

profession as a noble profession.  

Also, the decision of the court in NBA‟s case has made a 

landmark departure from what the law used to be under the 

Money Laundering (Prohibition) Act 2011 (as amended) by 

excluding lawyers from the list of persons under obligation to 

disclose financial dealings of clients to the EFCC. The implication 

of this decision is that; lawyers are no longer legally bound to 

report to EFCC and it excludes lawyers from being subjected to 

the control of non-professionals. However, it is submitted that, 

that does not exclude the obligation to disclose such information 

                                                           
27 Rule 55 RPC 2007 and Section 12 of the Legal Practitioners Act (as amended 

2014) 
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of client if such it is furtherance of committing fraud or any other 

crimes as clearly stipulated under other law.   
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The Right to a Healthy Environment: The Need for a 

Well Systemized Legal Framework 

Maryam Lawal W* 

ABSTRACT 

In spite of the increasing awareness for the protection of the 

environment, in several parts of Africa particularly Sub-Saharan Africa, 

poverty and limited resources have been factors militating against 

environmental protection efforts in the region. Poverty is connected to 

the environment in multifaceted ways as the United Nations has 

recognized it at many of its conferences as an obstacle to progressive 

development. Poverty has influenced the average African‟s preference 

for wellbeing over the environment. This has exceedingly impaired the 

advancement of environmental rights. However, guarding the 

environment can still be achieved where there is a well systemized legal 

framework for environmental protection. The author argues that in as 

much as the right to a healthy environment is a right inclined to 

preserve the ecosystem and earth, this right is dependent on the 

protection of other substantive rights, specifically the right to life. The 

author seeks to address and question the effectiveness of existing legal 

frameworks put in place to safeguard the environment against the 

general protection of Human Rights as a backdrop, employing Nigeria 

as a case in point. 

1.0 INTRODUCTION 

Why do some countries make provisions guarding their right to a 

healthy environment justiciable while others do not? What are the 

difficulties faced by countries who despite having the right to a 

healthy environment entrenched in their respective constitutions, 

                                                           
* LL.B (Lagos), Bar II Candidate (Nigerian Law School, Bayelsa). She is 

interested in International Affairs, Environmental Protection, Human Rights and 

Humanitarianism. She is a compassionate supporter of the works of the United 

Nations and has been involved in Model United Nations since her second year 

in University. 
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are rendered helpless by clauses restraining its enforcement? 

What are the available and practical alternative choices that these 

countries can fall back on and exploit? This paper is 

compartmentalized into three phases namely; 

 (1) An understanding of environmental law and rights; 

 (2) A critical examination of the existing legal structure and 

identified factors that constitute setbacks and;  

 (3) Practical solutions towards the advancement of this right. 

In procuring solutions to these problems, I have studied the 

environment and the effect of its annihilation on Nigeria and her 

citizens while considering the existing legal structures put in place, 

as well as their effectiveness or otherwise. I have also considered 

the legal framework of regional organizations particularly the 

African Charter on Human and Peoples‟ Rights (African Charter) 

and identified a divergence between both structures.  In 

addressing this problem, I would start by giving a brief overview of 

the inception of environmental rights in Nigeria, and by identifying 

the problem; I argue that the people are not exactly aware of the 

impacts of environmental pollution on their health, which has 

prompted a need to carry out an all-inclusive enlightenment 

program on environmental degradation. I also argue that 

notwithstanding the financial strength of a country, this right 

should be realized over a period of time and deliberate steps 

should be taken towards its full realization, subject to the 

availability of the resources of individual states. Furthermore, the 

judiciary should proffer revolutionary and expansive interpretation 

of laws, as well as remain efficient in carrying out its legitimate 

functions. I find that the locus standi rule that has served as a 

hindrance to public interest litigants over time should be given a 

liberal interpretation as a formidable step towards the 

advancement of every legal system. I conclude by reiterating the 

impact of environmental obliteration on the world at large, 

emphasizing on aforementioned solutions proffered and suggesting 

other solutions that can be explored. 
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2.0 UNDERSTANDING ENVIRONMENTAL LAW AND RIGHTS 

IN NIGERIA 

The environment is termed our surrounding; especially material 

and spiritual influence which affects the growth, development and 

existence of a living being.1 It is the milieu in which an organism 

lives. It includes the sum of all of its surroundings. This includes 

natural forces and other living things. It defines the conditions of 

danger and damage to existence as well as development and 

growth.2 Environmental law is a body of law, which is a system of 

complex and interlocking statutes, common law, treaties, 

conventions, regulations and policies which seek to protect the 

natural environment which may be affected, impacted or 

endangered by human activities. Some environmental laws such as 

the Harmful Toxic Waste (Special Criminal Provisions) Decree 

1988 regulate the quantity and nature of impact of human 

activities on the environment. For example, setting a permissible 

level of pollution or requiring permits for potentially harmful 

activities. Other environmental laws are preventive in nature and 

seek to assess the possible impact before the human activities can 

occur.3  

In the past few decades, awareness of the damaging effects of 

environmental pollution on human beings and their quality of life 

has increased drastically. While human activity has always taken a 

toll on the natural world, the negative impact of these 

environmental damaging activities has increased exponentially 

over time.4 The evolution of Environmental law in Nigeria is 

relatively novel. In June 1988, the need to protect the 

environment was triggered by the discovery of five shiploads of 

                                                           
1 B.A. Garner The Black‟s Law Dictionary 9th edition 
2 The Blacks Law Online Dictionary, http://thelawdictionary.org/environment/ 

Accessed at 06-08-2016 UTC 
3http://www.unep.org/training/programmes/Instructor%20Version/Part_2/Activi

ties/Interest_Groups/Decision-

Making/Core/Environmental_Law_Definitions_rev2.pdf  
4 D. Worster, "The Vulnerable Earth: Towards a Planetary History, in the Ends of 

the Earth,” (Cambridge University Press: New York, 1988). 

http://thelawdictionary.org/environment/
http://www.unep.org/training/programmes/Instructor%20Version/Part_2/Activities/Interest_Groups/Decision-Making/Core/Environmental_Law_Definitions_rev2.pdf
http://www.unep.org/training/programmes/Instructor%20Version/Part_2/Activities/Interest_Groups/Decision-Making/Core/Environmental_Law_Definitions_rev2.pdf
http://www.unep.org/training/programmes/Instructor%20Version/Part_2/Activities/Interest_Groups/Decision-Making/Core/Environmental_Law_Definitions_rev2.pdf
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toxic waste consigned from Europe under false cover to a port in 

Koko in Southern Nigeria. The government‟s response to such 

appalling degradation led to the promulgation of the Harmful 

Toxic Waste (Special Criminal Provisions) Decree 1988 and the 

establishment of the Federal Environment Protection Agency 

(FEPA) responsible for implementing and monitoring this law. 

The largest economy in Sub Saharan Africa is a victim of large 

environmental degradation, and contrary to mainstream media 

environmental pollution in Nigeria includes but is not restricted to 

oil spillage and contamination. It embraces the toxic waste, litters, 

effluence, fumes and smog from a wide range of industrial 

activities.  

It has been rightly observed by Alexander Kiss a professor of 

international environmental law that, 

An environment degraded by pollution and defaced by 

the destruction of all beauty and variety is as contrary 

to satisfactory living condition and the development of 

personality as the breakdown of the fundamental 

ecologic equilibria is harmful to physical and moral 

health5 

Environmental rights are commonly understood to mean “the 

reformulation and expansion of existing human rights and duties in 

the context of environmental protection”6 This view falls 

“between simple application of existing rights to the goal of 

environmental protection and recognition of a new full-fledged 

right to environment.”7 Environmental rights and responsibilities 

are largely intertwined with other human rights and its protection 

is equally crucial to the enjoyment of other substantive rights. 

This position has been recognized by numerous jurisdictions that 

                                                           
5 A. Kiss “Human Rights in the Twenty First Century: A Global Challenge 

Concept and Possible Implications of the Right to Environment” by Kathleen E. 

Mahoney and Paul Mahoney. at page 553 
6 D, Shelton, “Human rights, environmental rights, and the right to 

environment” Stanford Journal of International Law, (1991) 28, 103–138. 
7 ibid 
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have over the years incorporated these rights into their municipal 

laws and have undertaken practical steps towards the 

conservation of the ecosystem. By virtue of Section 20 of the 

Constitution of the Federal Republic of Nigeria, the government of 

Nigeria shall protect and improve its environment and safeguard 

the water, air and land, forest and wild life.  

The United Nations Economic Commission for Europe8 (UNECE) 

Convention on Access to Information, Public Participation in 

Decision and Access to Justice in Environmental Matters  views 

environmental rights as strengthening the role of members of the 

public and environmental organizations in protecting and 

improving the environment for the benefit of future generations.9 

Mahatma Gandhi once said that there is sufficiency on earth to 

satisfy every man‟s need, but not every man‟s greed10 which 

suggests that every person has a duty and an obligation to protect 

and conserve the planet from which we all derive valuable 

resources. A safe, clean, healthy, and sustainable environment is 

essential to the full enjoyment of a wide range of human rights; 

and the greatest threat to our planet is the belief that someone 

else would save it. International environmental and human right 

legislations both seek to tackle universal challenges which must be 

solved at the individual and global level, simultaneously. The 

inclusion of an environmental dimension in the human rights 

debate has become necessary in view of the recognition of the 

pervasive influence of local and global environmental conditions 

upon the realization of human rights. In legal terms, the new 

linkages will come to enhance the protection in both fields as the 

protection of the environment will benefit from the established 

                                                           
8 The United Nations Economic Commission for Europe (UNECE) Aarhus 

Convention on Access to Information, Public Participation in Decision and 

Access to Justice in Environmental Matters Adopted on June 25, 1998 at 

Aarhus Entry into force on October 30, 2001   
9 H. Ijaiye, “Environmental Rights in Nigerian and India” International Journal of 

environmental and development (IJED) (2012) Vol9.153-160 Kakatiya University, 

Warangal, India. 
10 Quoted by Puarelal Nayyar in Mahatma Gandhi: The Last Phase (Volume 10), 

page 552 
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machinery whereas the human rights system will be enhanced by 

the inclusion of new interpretative elements.11 

3.0 EXAMINATION OF EXISTING LEGAL STRUCTURES: THE 

1999 CONSTITUTION AND THE AFRICAN CHARTER 

In 2011, the United Nations Environmental Program (UNEP) 

identified at least 10 Ogoni communities in Nigeria where drinking 

water was contaminated with high levels of hydrocarbons.12 Public 

health is seriously threatened, according to the assessment.13 In 

one community, at Nisisioken Ogale, in Western Ogoniland, 

families were found drinking water from wells that were 

contaminated with benzene, a known carcinogen at levels over 

900 times above the World Health Organization‟s guidelines for 

Drinking-Water and affecting the quality of life of close to one 

million people.14 Considering the pervasive effect environmental 

degradation in Nigeria has had over its citizens, at this point, it is 

pertinent to examine the existing legal structures put in place to 

make amends, to restore the environment to a better condition 

and grant redress to the sufferers of such degradation.  

 

3.1  THE CONSTITUTION OF THE FEDERAL REPUBLIC OF 

NIGERIA 1999 

The Nigerian legal system has its roots in the English common law 

system, a bye-product of colonization and a source of the 

                                                           
11 P. Cullet “Definition of an Environmental Right in a Human Rights Context” 

13 Netherlands Quarterly of Human Rights (1995), p. 25 
12 Environmental assessment of Ogoniland published by the United Nations 

Environment Program page 215, 

http://www.unep.org/newscentre/Default.aspx?DocumentID=2649&ArticleID=8

827 (accessed 06 May 2016) 
13 ibid 
14 WHO (2004) guidelines for Drinking-Water Quality. Volume 1: 

Recommendations. 3rd edition. WHO, Geneva. 

http://www.unep.org/newscentre/Default.aspx?DocumentID=2649&ArticleID=8827
http://www.unep.org/newscentre/Default.aspx?DocumentID=2649&ArticleID=8827
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Nigerian law.15 The system is characterized with the supremacy of 

its constitution16 and any law that is inconsistent with its 

provisions shall be rendered null and void.17 The Constitution of 

the Federal Republic of Nigeria (CFRN) is a leading document in 

Nigeria pertaining to the protection of human rights and Chapter 

IV of the Constitution provides for the safeguard of substantive 

rights such as the right to life, the right to freedom of expression, 

the right to personal liberty and so on. Regrettably, the 

constitution renders certain rights tagged as socio-economic 

including the right to a healthy environment found in Chapter II of 

the Constitution non-justiciable. The rights under Chapter II of 

the constitution are considered fundamental objectives and 

directive principles of state policies and an argument in favor of its 

non-justiciability is the financial implications the attainment of such 

lofty objectives would have on a nation‟s fiscal budgetary policies. 

Section 20 of the 1999 CFRN provides that “...the state shall 

protect and improve the environment and safe guard the water, 

air and land, forest and wild life of Nigeria” 

Disappointingly, the court would not hesitate in closing its doors 

to litigants who seek to enforce the right to a healthy 

environment in the event of non-compliance by the State. The 

reason for this state of affairs is a result of Section 6(6) (c) of the 

Constitution which provides the following; 

…the judicial powers vested in [the courts]...shall not, 

except as otherwise provided by this Constitution, 

extend to any issue or question as to whether any act 

                                                           
15 Section 45(1) of the Interpretation Act provides that, “the common law of 

England and the doctrines of equity and the statutes of general application 

which were in force in England on 1st January, 1900 are applicable in Nigeria, 

only in so far as local jurisdiction and circumstances shall permit”. 
16 Section 1(1) provides, “this Constitution and its provisions shall have binding 

force on all authorities and persons throughout the Federal Republic of 

Nigeria” 
17 Section 1(3) provides, “if any other law is inconsistent with the provisions of 

this Constitution, this Constitution shall prevail and that other law shall to the 

extent of the inconsistency be void” 
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or omission by any authority or person or as to whether 

any law or any judicial decision is in conformity with the 

Fundamental Objective and Directive Principles of State 

Policy set out in Chapter II of this Constitution. 

The stipulation above was judicially interpreted in Okogie (Trustees 

of Roman Catholic Schools) and ors v Attorney-General, Lagos State;18 

The Court in considering the constitutional status of Chapter II 

stated: While section 13 of the CFRN makes it a duty and 

responsibility of the judiciary amongst other organs of 

government to conform to and apply the provisions of Chapter II, 

Section 6(6)(c) of 1999 CFRN makes it clear that that no court has 

jurisdiction to pronounce on any decision as to whether any 

organ of government has acted or is acting in conformity with the 

Fundamental Objectives and Directive Principles of State Policy.19 

3.2 THE AFRICAN CHARTER ON HUMAN AND PEOPLE 

RIGHTS 

The African Charter on the other hand, is an international human 

rights document that is intended to protect and promote human 

rights within the African continent. The Charter recognizes all 

other international human rights instruments and directs the 

commission to draw inspiration from international law on human 

and peoples' rights as well as from the provisions of various 

instruments adopted within the Specialized Agencies of the United 

Nations of which the parties to the present Charter are 

members.20 The African Charter pursuant to Section 12 of the 

1999 CFRN21 has been ratified by the Nigerian Legislature by 

                                                           
18 [1981] 1 NCLR 218  
19 E. A. Polycarp, “Litigating Right to Healthy Environment in Nigeria: An 

Examination of the Impacts of the Fundamental Rights (Enforcement 

Procedure) Rules 2009, In Ensuring Access to Justice for Victims of 

Environmental Degradation”, 6/3 Law, Environment and Development Journal 

(2010), p. 320, available at http://www.lead-journal.org/content/10320.pdf 

(accessed August 6, 2016) 
20 Articles 60 and 61 of the African Charter 
21 Section12 (1) No treaty between the Federation and any other country shall 

have the force of law to the extent to which any such treaty has been enacted 

http://www.lead-journal.org/content/10320.pdf
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virtue of The African Charter on Human and Peoples Right 

(Ratification and Enforcement) Act, 1983 (African Charter 

Ratification Act). This suggests that the provisions of the African 

Charter have been incorporated into the Nigerian municipal law 

and are enforceable in her domestic courts. In Abacha v 

Fawehinmi22 the respondent, a legal practitioner was arrested 

without warrant at his residence. He was taken away to the office 

of the state security service at Shangisha and then to the Bauchi 

prison where he was detained. He then filed an ex parte 

application on his violation of fundamental rights in the 

Constitution and the African Charter. The African Charter was 

held to apply since the treaty was incorporated into national 

legislation by virtue of Section 12 of the 1999 CFRN and the 

African Charter on Humans and Peoples Right (Ratification and 

Enforcement) Act23 becomes binding and courts must give effect 

to it. The right to a healthy environment is recognized under 

article 24 of the African Charter which provides that; “all peoples 

shall have the right to a general satisfactory environment favorable 

to their development”. 

The protection of this right has been further strengthened by 

various other international and regional treaties such as the 

International Covenant on Economic Social and Cultural Rights24, 

the European Charter on Human and Peoples Right 25 and many 

more. The Fundamental Rights (Enforcement Procedure) Rules 

                                                                                                                                  
into law by the National Assembly (2) The National Assembly may make laws 

for the Federation or any part thereof with respect to matters not included in 

the he Exclusive Legislative List for the purpose of implementing a treaty (3) A 

bill for an Act of the National Assembly passed pursuant to the provisions of 

subsection (2) of this section shall not be presented to the President for assent, 

and shall not be enacted unless it is ratified by a majority of all the House of 

Assembly in the Federation. 
22 (2001) 51 WRN 
23 Cap. 10 Laws of the Federation of Nigeria 1990 
24 International Covenant on Economic Social and Cultural Rights adopted by 

the United Nations General Assembly on 16 December 1966, and in force from 

3 January 1976.  
25 The European Charter on Human and Peoples Right entered into force on 3 

September 1953. 
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2009 (FREP Rules) mention of the African Charter Ratification Act 

equally strengthens the rights under the Charter. Undeniably, the 

Rules cleared every doubt with regards to the justiciability of the 

socio-economic provisions of the Act together with the right to a 

healthy environment, by explicitly outlining the fundamental right 

as including „any of the rights stipulated in the African Charter 

Ratification Act‟.26 

Social and Economic Rights Action Centre (SERAC) & anor v Nigeria27 

which is a landmark decision of the African Commission on the 

right to environment,  the complaint concerns the consequences 

of environmental degradation in Ogoniland (in the Niger Delta of 

Nigeria) caused by Shell Corporation in collusion with the 

Nigerian government. In its decision, the Commission deals with 

the obligation of the state to ensure the realisation of rights (also 

by private parties). The African Commission held that the right to 

a general satisfactory environment, as guaranteed under Article 24 

of the African Charter imposes clear obligations upon a 

government. It requires the state to take reasonable and other 

measures to prevent pollution and ecological degradation, to 

promote conservation, and to secure an ecologically sustainable 

development and use of natural resources. Article 12 of the 

International Covenant on Economic, Social and Cultural Rights28 

(ICESCR) to which Nigeria is a party requires governments to 

take necessary steps for the improvement of all aspects of 

environmental and industrial hygiene. The right to enjoy the best 

attainable state of physical and mental health enunciated in Article 

16(1) of the African Charter and the right to a generally 

                                                           
26Order 1(2). For arguments regarding the justiciability of Yusuf, “Oil on 

Troubled Waters: Multinational Corporations and Realising Human Rights in 

the Developing World, with Specific Reference to Nigeria”, 8 African Human 

Rights Law Journal 79, 81 & 93-96 (2008); Solomon T. Ebobrah „The Future of 

Economic, Social and Cultural Rights Litigation in Nigeria‟, 1 (2) Review of 

Nigerian Law and Practice 108, 114-124 (2007) and Nnamuchi 
27[2001] AHRLR 60 (ACHPR 2001) 
28 International Covenant on Economic Social and Cultural Rights adopted by 

the United Nations General Assembly on 16 December 1966, and in force from 

3 January 1976. 
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satisfactory environment favourable to development provided for 

in Article 24 places an obligation on governments to desist from 

directly threatening the health and environment of their citizens. 

The state is under an obligation to respect these rights and this 

largely entails non-interventionist conduct from the state; for 

example, to desist from carrying out, sponsoring or tolerating any 

practice, policy or legal measures violating the integrity of the 

individual. 

Arguably, the issue of inconsistency of the Charter with the 

Constitution does not arise. This is due to the fact that the 

provision of section 6(6)(c) has only expressly excluded the 

power of the court with respect to matters listed in the 

Fundamental Objectives and Directives Principles of State Policy 

in the Constitution. Thus, by deduction, the provision of section 

6(6) (c) has not made reference to any other laws and as such 

cannot invalidate the justiciable provisions of the Charter. 

Therefore, the provisions of the Charter having been passed into 

law by an Act of National Assembly confer rights on any person 

to allege violation of the Charter before the Nigerian Courts29.  

 

 

4.0 PRACTICAL ALTERNATIVES TOWARDS THE 

ADVANCEMENT OF THIS RIGHT 

This paper explores some key practical alternative solutions 

towards ensuring the advancement of this right notwithstanding 

the legislative obstacles barring its enforceability. They include the 

adoption of an expansive interpretation of the more enforceable 

rights under Chapter IV of the constitution to compel the 

                                                           
29 A. B. Abdulkadir “The Right To A Healthful Environment In Nigeria: A 

Review Of Alternative Pathways To Environmental Justice In Nigeria” Journal Of 

Sustainable Development Law And Policy (2014) 3:1 published by Afe Babalola 

University Page 126  
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government and non-state actors to respect and guard the 

existence of the right to a healthy environment, the exploitation 

of the fundamental rights enforcement procedure rules, the 

adoption of a gradual realization of this right, a liberal approach 

towards the locus standi rule and a progressive judicial attitude 

towards dispensing environmental justice. 

4.1  EXPANSIVE INTERPRETATION OF MORE SUBSTANTIVE 

RIGHTS 

The expansive interpretation of the more enforceable rights is an 

outstanding approach which was excellently adopted in Jonah 

Gbemre v Shell Petroleum Development Company of Nigeria and 2 

ors,30the Federal High Court held that that the actions of the 1st 

and 2nd Respondents in continuing to flare gas in the course of 

their oil exploration and production activities in the Applicant‟s 

community was a gross violation of their constitutionally 

guaranteed rights to life (including healthy environment) and 

dignity of human person. The rationale behind this remarkable 

judgment is premised on the reasoning that the existence of a 

right to life would be rendered ineffectual if a person is subjected 

to every form of environmental degradation which ultimately 

leads to a threat to life without any recourse to judicial redress. 

This approach however commendable still depends largely on a 

progressive judiciary since the court is expected to move towards 

a more flexible approach in seeking a connection between the 

violation of human rights and the alleged environmental 

degradation. 

The Gbemre case is locus classicus case in Nigeria, as it was the first 

judicial authority to declare that gas flaring is illegal, 

unconstitutional and a breach of the fundamental human right to 

life. It is of significance to Nigerians for three obvious reasons. 

First, it pictures how fundamental rights protected in the 

Constitution can be violated by environmental pollution such as 

                                                           
30 (2005) AHRLR 151 (NGHC 2005) 
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gas flaring. Secondly, it shows that issues concerning the 

environment could be brought under the purview of human rights. 

Thirdly, the case also mirrored how the right to life has been 

expanded or interpreted in a wider perspective to include right to 

the enjoyment of a healthy environment. Therefore, if the 

contention that environmental pollution affects the enjoyment of 

basic human rights is plausible, then there is nothing inconsistent 

with bringing environment matters under the umbrella of human 

rights.31It is also important to note that the FREP Rules32 was 

promulgated in exercise of the powers under section 46(3) of the 

1999 Constitution introducing innovative procedures for the 

enforcement of fundamental rights33. The Rules seek to improve 

access to judicial remedies for persons whose rights including the 

right to a healthy environment were threatened or infringed. The 

Rules are therefore vital to the protection of the environment in 

Nigeria as they afford victims of environmental degradation 

improved access to judicial remedies in Nigerian courts. The basis 

of such access being that the environmental degradation in 

question has adversely affected or threatened their right to a 

healthy environment guaranteed under the Nigerian Constitution 

and the African Charter Ratification Act. This is evident in the 

overriding objectives of the Rules which inter alia aims at the 

purposive and expansive interpretation of both the provisions of 

the more substantive rights especially under the Nigerian 

Constitution (Chapter IV) as well as the African Charter 

Ratification Act with „a view to advancing and realizing the rights 

                                                           
31 A. B. Abdulkadir “The Right To A Healthful Environment In Nigeria: A 

Review Of Alternative Pathways To Environmental Justice In Nigeria”, Page 130 
32 See Fundamental Rights (Enforcement Procedure) Rules, 1979, S.I. I of 1979, 

available at http://www.nigeria-law.org/ Fundamental Rights (Enforcement 

Procedure) rules 1979.htm 71 Id., Para 3 (a). See also Fundamental Rights 

(Enforcement Procedure) Rules, 2009 
33 The Chief Justice of Nigeria may make rules with respect to the practice and 

procedure of a high court for this purposes of this section 

http://www.nigeria-law.org/
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and freedom contained in them and affording the protection 

intended by them‟.34 

4.2 LIBERAL INTERPRETATION OF THE LOCUS STANDI RULE 

Another alternative is giving a liberal interpretation to the locus 

standi rule. Locus standi is a Latin phrase meaning “place to stand”. 

It refers to the legal capacity to institute an action and to be heard 

in court. In her book entitled “Locus standi”, Australian jurist Leslie 

Stein defines it as: 

… The existences of a right of an individual or group of 

individuals … to have a court enter upon an 

adjudication of an issue … before that court by 

proceedings instigated by the individual or group35. 

The principle of locus standi in the Nigerian legal system has been 

applied in various litigations. It has checkmated the influx of 

frivolous litigation by limiting litigation only to those whose 

interests are injured by an act of a person or persons which is 

currently overwhelming the existing legal facilities presently on 

ground. The constitutional provisions on locus standi are contained 

in the combined reading of sections 6(6) (b)36, 46(1)37 and 272(1)38 

of the 1999 Constitution as amended. 

                                                           
34 E. A. Polycarp “Environmental Pollution and Human Rights in Nigeria; Some 

Reflections on the Linkages and the Need for Effective Enforcement of 

Environmental Regulations” The Nigerian Journal of Contemporary Law Vol 18, no 

1, Concept publications ltd, 2012. pg 329 
35 L. A. Stein, Locus Standi (Law Book Company, 1979) page 18 
36 “Section 6(6)(b),The judicial powers vested in accordance with the foregoing 

provisions of this section (b) shall extend, to all matters between persons, or 

between government or authority and to any persons in Nigeria, and to all 

actions and proceedings relating thereto, for the determination of any question 

as to the civil rights and obligations of that person” 
37 “Any person who alleges that any of the provision of this chapter has been is 

being or likely to be contravened in any state in relation to him may apply to 

the high court in that state for redress”.  
38 “a State High Court has jurisdiction to hear and determine any civil 

proceedings in which the existence or extent of a legal right, power, duty, 

liability, privilege, interest, obligation or claim is in issue or to hear and 
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In Senator Adesanya v President of Nigeria,39the court held that, in 

cases where a plaintiff seeks to establish a "private right" or 

"special damage", either under the common law or administrative 

law, in non-constitutional litigation, by way of an application for 

certiorari, prohibition, or mandamus or for a declaratory and 

injunctive relief, the law is now well settled that the plaintiff will 

have locus standi  in the matter only if he has a special legal right 

or alternatively, if he has sufficient or special interest in the 

performance of the duty sought to be enforced, or where his 

interest is adversely affected. What constitutes a legal right, 

sufficient or special interest, or interest adversely affected, will, of 

course, depend on the facts of each case. Whether an interest is 

worthy of protection is a matter of judicial discretion which may 

vary according to the remedy asked for. Generally under the 

prevailing rule of locus standi  in Nigeria, persons bringing actions 

relating to the protection of the environment against the State 

must show that they are „persons aggrieved‟, that is persons 

whose legal rights are infringed or threatened by the State‟s act, 

neglect or default in the execution of any environmental law, 

duties or authority. This rule barred public interest litigators as 

well as NGO‟s interested in the general protection of the 

environment from appearing before a court since they failed to 

satisfy the sufficient interest test.40 

The Current attitude of the Court to the issue of locus standi  

with respect to public interest was espoused in Chief Gani 

Fawehinmi v President of the Federal Republic of Nigeria & 

                                                                                                                                  
determine any criminal proceedings involving or relating to any penalty, 

forfeiture, punishment or other liability in respect of an offence committed by 

any person. Section 6(6) (b) of the constitution provides, “the judicial powers 

vested in accordance with the foregoing provisions of this section (b) shall 

extend, to all matters between persons, or between government or authority 

and to any persons in Nigeria, and to all actions and proceedings relating 

thereto, for the determination of any question as to the civil rights and 

obligations of that persons” 
39 [1981] 1 All N.L.R.  
40 E. A. Polycarp, „Litigating Right to Healthy Environment in Nigeria" pg. 330 
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Ors,41where the courts moved away from the common law 

concept that a person who has a locus and can sue is only one 

who has a legal right, or whose legal right has been adversely 

affected or who has suffered, or is in imminent danger of suffering 

an injury, damage, or detriment personal to himself to the present 

decision of Obaseki, J.S.C. The court is in agreement with the new 

trend and adapting to the new reality on the approach to the 

issue of locus standi, which shows that the Courts have become 

increasingly willing to extend the ambit of locus standi for the 

public good. More recently, Justice C.V. Nwokorie of the Federal 

High Court Benin City of Nigeria in Jonah Gbemre v. Shell PDC Ltd 

and Ors (2005)64 granted leave to the applicant to institute these 

proceedings in a representative capacity for himself and for each 

and every member of the Iweherekan Community in Delta State 

of Nigeria, and to apply for an order enforcing or securing the 

enforcement of their fundamental human rights to life and human 

dignity as provided by sections 33(1) and 34(1) of the 1999 CFRN, 

and reinforced by Articles 4, 16 and 24 of the African Charter on 

Human and Peoples‟ Right42 the Court held that this 

constitutionally guaranteed right inevitably includes the rights to 

clean, poison and pollution-free healthy environment. The 

significance of this judicial revolution is that whereas in the past 

the court showed little or no reluctance in any given case in 

construing the import of "sufficient interest" against the individual 

and now the term "sufficient interest" is construed more 

favourably in order to give an applicant a hearing." The court had 

an occasion to consider the expanded horizon of locus standi in 

order to encourage the public interest in litigations. 

Moving away from the traditional standing rule to a more liberal 

interpretation of the rule would encourage NGOs and enhance 

public interest litigation especially in respect of the violation of 

rights of the vulnerable and minority groups in the community. 

This remarkable modification of the rules governing standing with 

                                                           
41(2007) Lpelr-9005(Ca) 
42 Cap. A9 Vol.1, LFN 2004 
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regard to public wrongs or injuries has entitled bona fide 

applicants to seek redress on behalf of individuals and groups who 

for several reasons are unable to seek redress 

themselves43.Hence, it is suggested that procedural rules should 

be crafted to be flexible enough to permit adjustments in the face 

of substantive concerns while at the same time ensuring the 

regularity and predictability necessary for the integrity of the 

system.44 Although procedural rules may have relevance in 

ensuring efficiency and avoiding unnecessary delay, they should 

not be unduly strict to 'harden the arteries' and blunt the judicial 

consideration of legitimate interests.45 

4.3 PROGRESSIVE REALIZATION 

The doctrine of progressive realization and non-regression is a 

common international law principle that seeks to advance all 

economic and social rights including the right to a healthy 

environment over a gradual period of time cannot be overlooked. 

The non-regression specifically addresses the avoidance of the 

deterioration and retrogression of these rights. Progressive 

realization does not mean that governments do not have 

obligations in terms of these rights until a certain level of 

economic development is reached but rather that there will be 

continual progress on the status of these rights and therefore 

states should take deliberate steps immediately and in the future 

towards the full realization. Governments, no matter what level of 

resources they have at their disposal, must take immediate steps 

within their means towards the fulfillment of these rights. Several 

international documents, e.g. the Limburg Principles, and Economic, 

Social and Cultural Rights General Comment 346 have identified steps 

                                                           
43 A. K Abebe, “ Towards more liberal standing rules to enforce constitutional 

rights in Ethiopia”  (2010) 2 AHRLJ Volume 10, No 2, pg. 407-431 
44 M. Minow, “Politics and procedure in D Kairys (ed) The  politics of law: A 

progressive critique” 3rd edition 86 (Basic Books: 1998) page 17 
45 C. Theophilopoulos,  “Fundamental principles of civil procedure” 3rd edition 

(Lexis Nexis: South Africa: 2006) page 181  
46 UN Committee on Economic, Social and Cultural Right (CESR), General 

Comment No 3: the Nature of State Parties Obligations (Art 2, para 1, of the 

http://shr.aaas.org/thesaurus/instrument.php?insid=94
http://www.unhchr.ch/tbs/doc.nsf/385c2add1632f4a8c12565a9004dc311/94bdbaf59b43a424c12563ed0052b664?OpenDocument
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that can be taken immediately for any level of resource availability. 

For example, the elimination of discrimination and improvements 

in the legal and juridical systems do not necessarily pose a 

burdensome drain on resources. In many cases economic, social 

and cultural rights (ESCRs) are violated not because resources are 

not available, but rather because they have been misallocated. At 

any level of resource availability, priority must be given to ensure 

people's basic economic, social and cultural rights, and there must 

be a continual progress on people's enjoyment of ESCRs. 

Regressive steps regarding ESCRs are in contradiction to the 

progressive realisation principle and constitute a violation of these 

rights unless they have been duly justified and weighed against the 

enjoyment of other ESCRs. Regressive steps include all of those 

acts of omission or commission on the part of the state which 

deprive people of rights that they used to enjoy. States should 

refrain from cutting subsidies for essential goods such as food, 

water and energy if they will cause undue hardship on people. 

Reducing spending on education, health care or other social 

services are a violation of ESCRs unless the state can prove that 

they do not have the necessary resources.47The extent of positive 

obligations that may be imposed by ESCRs rights brings to the 

fore the issue of resource implication. The realization of these 

rights to a greater extent has more financial implications for the 

government than civil and political rights48. Financial resources are 

required to protect the right to a healthy environment. In 

Sombramoney v Minister of health Kwazulu natal49, Chaskalson P 

said, 

What is apparent from these provisions is that the 

obligations imposed on the State.... are dependent upon 

                                                                                                                                  
covenant) UN committee on economic, Social, and Cultural rights (CESCR) 14 

December 1990, E/1991/23, available at: 

http//www.refworld.org/docid/4538838e10.html Accessed at 13-03-2017 UTC 
47 Progressive Realization and Non-Regression https://www.escr-

net.org/docs/i/401627  Accessed at 06-08-2016 UTC 
48 A. Bello, “Economic Social and Cultural Rights under the African Charter” 

University of Lagos Journal of Human Rights Law  pg. 60 
49 [1998] 1 SA 765 

https://www.escr-net.org/docs/i/401627
https://www.escr-net.org/docs/i/401627
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the resources available for such purposes, that the 

corresponding rights themselves are limited by reason 

of the lack of resources. Given this lack of resources 

and the significant demands on them that have already 

been referred to, an unqualified obligation to meet 

these needs would not presently be capable of being 

fulfilled.(at para. 11). 

In dealing with the question of limited resources Chaskalso‟n P 

also noted  

The Provincial Administration which is responsible for 

health services in Kwazulu Natal has to make decisions 

about the funding which has been made available for 

health care and how such funds should be spent. These 

choices involve difficult decisions to be taken at the 

political levy in fixing the health budget, at the 

functional level in deciding upon the priorities to be 

met. A court will be slow to interfere with rational 

decisions taken in good faith by the political organs and 

medical authorities whose responsibility it is to deal with 

such matters. 

Commenting on the decision, Leinberg50observed that a key factor 

in the court reasoning was clearly the degree of interference in 

social and budgetary policies that an order requiring the state to 

provide dialysis treatment to the applicant and to all other 

persons similarly situated would require. In Government of the 

Republic of South Africa v Grootboom51, the court was of the opinion 

that the term "progressive realisation" showed that it was 

contemplated that the right contained in section 26 of the African 

charter could not be realised immediately. The goal of the 

Constitution was, however, that the basic needs of all in the 

society be effectively met. The requirement of progressive 

                                                           
50 S. Leinberg, “South Africa‟s evolving jurisprudence on socio-economic rights: 

An effective tool in changing poverty? in law Democracy & Development” Vol 6 

(2006) (2) p. 159 at 168 
51 2001 (1) SA 46 (CC).  
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realisation, further meant that the State had to take steps to 

achieve this goal. This meant that accessibility had to be 

progressively facilitated, involving the examination of legal, 

administrative, operational and financial hurdles which had to be 

lowered over time.52 

By not requiring the state to do more than its available resources 

permitted in respect of its obligation to take the requisite 

measures, both the content of the obligation in relation to the 

rate at which it was achieved and the reasonableness of the 

measures employed to achieve the result were governed by the 

availability of resources. There was therefore a balance between 

goal and means. The measures had to be calculated to attain the 

goal expeditiously and effectively, but the availability of the 

resources was an important factor in the determination of what 

was reasonable.53 

In addition, it is recommended that the judiciary should be 

inventive and progressive in its interpretations. The courts carry 

out the crucial responsibility of expounding the provisions of the 

Constitution. The courts act as the ultimate interpreter, and 

custodian of justice while guarding the supremacy of the 

Constitution. The duty of interpreting the Constitution is a highly 

inventive judicial responsibility which must be in harmony with 

underlying democratic and basic principles and as such the 

judiciary has to undertake an important role in the interpretation 

of fundamental rights. The judiciary has to create a method 

concerned with practical results to embrace a more purposive 

approach with respect to the various rights in the constitution. 

5.0 CONCLUSION 

The environment is not getting any better 27 years after a massive 

consignment of extremely toxic waste was deposited in Koko in 

                                                           
52 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 

(CC). para.45 
53 ibid 



(2017) Unilag Law Review 1 

81 
 

Southern Nigeria the area has remained unproductive. This article 

has identified that the need to have a well systemized legal 

framework for the protection of the environment cannot be 

underplayed. Every legal system that seeks to attain the heights of 

the protection of human rights must equally pay distinct 

consideration towards the establishment of a monitoring, 

enforcement and implementation framework. This article has 

further established that State parties are required to take 

"progressive steps" towards the realization of this right. While 

instant realization may not be possible due to the financial policies 

of a country, the courts should imitate South Africa‟s approach 

with respect to the minimum core obligation as well as 

enforcement of protection of ESCRs rights subject to the 

availability of resources as espoused in Sobramoney v Minister of 

Kwazul Nata.54The author states further that the judiciary should 

always remain effective in handling its roles. The judiciary should 

retain and build on its role in enforcing ESCRs. As long as this is 

achieved, it will keep the hopes of millions of vulnerable and 

marginalized communities and individuals in the world alive. The 

courts should also adopt creative judicial models in countries like 

India where the Supreme Court has developed the model of 

Public Interest Litigation and Special Commissions55. This has been 

illustrated in cases such as Olga Tellis v Bombay Mun. Corp56,where 

the Supreme Court of India went as far as to require that the 

government serve notice before removing pavement hawkers, but 

not to the point of prescribing that the government make houses 

available for all of its citizens. This ruling is significant because it 

demonstrates how the Indian Supreme Court makes it an 

obligation that the government informs citizens when it was 

implementing a policy57. On a final note the rate at which the 

                                                           
54 (1998) 1 SA 765 
55 S. Yusuf, “The rise of judicially enforced economic, social, and cultural rights-

Refocusing perspectives;” Seattle Journal for Social Justice, vol 10, Issue 2, article 

3 April 2010 pg 764 
56 Olga Tellis v. Bombay Mun. Corp., [1985] S.C.R. 51 (India) 
57 Ibid note 22 
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environment declines is not only harmful to humans but to the 

entire planet. This degeneration is an adversity which cannot be 

allowed to linger longer than it should. The conservation of the 

environment and its safeguard from decay is our fight and a 

common battle. 
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Forum Selection in Maritime Disputes: The Approach of 

the Nigerian Courts 

Olika Daniel Godson* 

ABSTRACT 

The importance of forum selection clauses in maritime disputes cannot 

be overemphasised. Amongst other things, they help to ensure certainty, 

predictability and orderliness which are indispensable to maritime and 

international trade agreements. It has therefore become commonplace 

for parties to maritime and international trade agreements to insert 

clauses stating the court of the Country where they want any possible 

dispute that might arise, settled. Thus, no other Court, (apart from the 

Court of the country specified) has the jurisdiction to entertain the 

matter. Unfortunately, parties still sometimes refer disputes arising from 

such maritime contracts to the Forum Courts in breach of the clause. 

This article is an attempt to analyse the approach of the Nigerian 

Courts in light of the Forum Selection and Foreign Arbitration Debate as 

well as the current position of the Nigerian Jurisdiction in light of Section 

20 of the Admiralty Jurisdiction Act. 

1.0   INTRODUCTION 

Parties to a maritime contract have a plethora of options when 

trying to resolve a dispute. The parties also have the option of 

agreeing on the geographic location for the dispute even if that 

location has no relationship to the dispute. The clause in a 

maritime contract designating the place for dispute resolution is 

called “forum selection clause” (also called jurisdiction clauses, 
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choice-of-court clauses and choice-of-forum clauses).1 A forum 

selection clause might designate a particular country, state or 

court as the forum. It might also refer to the designated forum in 

more general terms such as the origin port or the destination 

port.2 Parties to agreements featuring such contracts can 

generally count on them being respected.3 A forum selection 

clause may or may not be exclusive. A typical exclusive 

jurisdiction clause is that usually inserted in bills of lading thus: 

“Any dispute arising under this Bill of Lading shall be decided in 

the country where the „carrier‟ has his principal place of 

business…”4 An example of a non-exclusive jurisdiction clause is 

a clause which merely permits an action to be instituted in a 

forum which would not have been the natural forum or the forum 

conveniens. The validity of a jurisdiction selection clause as well as 

its interpretation especially so as to determine whether it is 

exclusive or otherwise is a matter for the proper law of the 

contract.5  

By virtue of an exclusive forum selection clause, contracting 

parties can be denied the opportunity to sue in a jurisdiction 

where they would otherwise be entitled to sue and conversely be 

amenable to being sued in places which, in the absence of such a 

clause, could not assert jurisdiction over them.6 The justification 

for this is, broadly speaking, that forum selection clauses are 

contract terms like any other: they have found their way into an 

agreement because, in the parties‟ judgment, they maximize value. 

Even if they appear to be to one party‟s disadvantage, some quid 

pro quo was presumably involved in their incorporation into the 

                                                           
1 M. Raia, ”Forum Selection Clauses in Maritime Contracts”, available online at: 

http://www.bullivant.com/mobile/showaticle.aspx?show=6622& (accessed  
2 ibid 
3 See ZI Pompey Industrie v ECU-Line NV 2003 SCC 27 
4 See British Aerospace Plc v Dee Howard Co. [1993] Lloyd‟s Rep. 368  
5 ibid 
6 V. Black and S.G.A Pitel, “Forum-Selection Clauses: Beyond the Contracting 

Parties”, available online at: http://www.law.cam.ac.uk/repo-

documents/pdf/events/PILConf/FORUM_SELECTION_CLAUSES_BEYOND_T

HE_CONTRACTING_PARTIES.pdf 
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contract in question. Efficiency, certainty and fairness all argue in 

favour of enforcing such provisions.7 As with arbitration clauses, 

it has come to be accepted that general principles of pacta sunt 

servanda8 should incline courts to give effect to forum selection 

clauses, at least in most cases.9 This evolution in the law is 

attractive to many commercial entities and such clauses have 

come to be widely used, privatising a portion of the law of civil 

procedure by converting rules of personal jurisdiction into a set 

of default terms that are routinely varied by contract.10 The 

parties to a maritime contract are not required to specify a 

forum for dispute resolution. If they do not specify a place, a 

court will consider alternatives including the place where the 

contact was made, or where the breaching party is located, or 

where the contract was to be performed.11 

Forum selection clauses raise some concerns, especially with 

regards to the fact that the premise that these clauses are freely 

negotiable appears to be unfounded. Where such provisions are 

buried12 deep in the boilerplate of non-negotiable maritime 

standard-form contracts, including clickwrap agreements,13 there 

is a fear that unwary parties – and in particular unsophisticated, 

under-resourced consumers14 - may become victims of an abuse 

of contracting power. It has been said that, sometimes where a 

particular maritime suit may be litigated may have determinative 

effect on the outcome of the suit. Thus, where there are forum 

selection clauses, which were inserted in circumstances where 

there is an abuse of contracting power, courts might harbour 

                                                           
7 ibid 
8 All agreements must be kept. This is a cardinal principle of the law of 

contract. 
9 ibid 
10 ibid 
11 Supra note 1 
12 See Carnival Cruise Lines Inc v Shute 499 US 585 (1991) 
13 K.M. Das, “Forum-Selection Clauses in Consumer Clickwrap and 

Browsewrap Agreements and the „Reasonably Communicated‟ Test”, (2002)  

77 Washington Law Review 481 
14 See Carnival Cruise Lines Inc v Shute 499 US 585 (1991) 
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misgivings.15 As a result of this, some countries have enacted 

legislations restricting the effectiveness of such clauses in such 

circumstances. This approach however, does not appear to 

favour the public policy principle of pacta sunt servanda.  

In addition to the concerns expressed above, it has also been said 

that there are reasons why forum selection clauses should not be 

treated quite the same way as other contract terms.16 Arguably 

the question is not entirely one of private law.17 Although the 

orientation advocated by Adrian Briggs – namely, that there 

exists “no distinction in principle between a contract to sell and a 

contract to sue”18 – has largely carried the day, it may overstate 

the case by ignoring the state‟s interest in the matter. Regardless 

of how this debate is resolved, however, for most cases the 

starting point is still that forum selection clauses are legitimate – 

indeed helpful – contract terms that are in no way against public 

policy and that are presumptively worthy of enforcement.19  

An exclusive forum selection clause also raises the concern of 

whether the forum selection clause has the effect of ousting the 

jurisdiction of any court other than the selected court.20 Courts 

and Legislations the world over, in response to this concern, have 

adopted various approaches to interpreting forum selection 

clauses. The next section addresses the approach of the English 

Courts to forum selection clauses. 

 

 

                                                           
15 Supra note 6 
16 ibid at 2 
17 ibid 
18 A. Briggs, Agreements on Jurisdiction and Choice of Law (Oxford: Oxford 

University Press, 2008), p. 195. 
19 Supra note 13 
20 H.A. Olaniyan Ph.D, “A Review of Judicial and Legislative Approach of 

Nigeria to Discretionary Jurisdiction over Foreign Causes”, (2012) 3 

International Journal of Business and Social Science 209 
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2.0   THE APPROACH OF THE ENGLISH COURTS 

TO FORUM SELECTION CLAUSES 

At Common law, the original rule was that; where the provisions 

of a contract contain a foreign jurisdiction clause, then prima facie 

the English Court would stay any proceedings brought in breach 

of such a clause and would only allow the action to proceed 

where it is satisfied that it is just and proper to do so.21 A new 

rule later evolved which stated that private parties to a maritime 

contract cannot oust the jurisdiction of a court. Thus, courts in 

common law jurisdictions did not ordinarily regard themselves 

bound by a foreign jurisdiction selection clause.22 The implication 

of this was that the courts in common law jurisdictions simply 

disregarded the mandatory nature of parties‟ choice and applied 

convenience considerations in deciding whether or not to order 

a stay.23 The exclusive jurisdiction clause was thus a key factor in 

the exercise of the court‟s discretion instead of being the sole 

determinant of whether the court had jurisdiction.24  

The more modern rule or approach is traceable to the decision 

of Brandon J. in The Eleftheria25 where the facts were as follows: 

the plaintiffs were the owners of cargo laden on the vessel, “The 

Eleftheria”, which was to be carried from Romania to Hull, but 

was discharged at Rotterdam. The clause in the relevant bill of 

lading provided for the jurisdiction of the Court in Greece. The 

Romanian plaintiffs began an action in England but the defendant 

applied for stay of proceedings on the ground of the presence of 

                                                           
21 A. Atake, “Enforceability of Foreign Jurisdiction Clauses: The Nigerian 

Perspective”, available online at: 

http://www.mondaq.com/Nigeria/x/24995/Marine+Shipping/Enforcebility+of+Fo

reign+Jurisdiction+Clauses+The+Nigerian+Perspective accessed  
22 H.A. Olaniyan Ph.D, “Conflict of Laws and an Enlightened Self Interest 

Critique of Section 20 of the Admiralty Jurisdiction Act of Nigeria”, (2012) 1 

NIALS International Journal of Legislative Drafting (NIJLD) 30 
23 ibid at 31 
24 ibid 
25 (1969) 1 Lloyds LR 237 

http://www.mondaq.com/Nigeria/x/24995/Marine+Shipping/Enforcebility+of+Foreign+Jurisdiction+Clauses+The+Nigerian+Perspective
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a valid foreign jurisdiction clause.26 In reviewing the authorities, 

Brandon J. formulated the following guiding principles in deciding 

whether to order a stay or not in deference to an exclusive 

foreign jurisdiction clause. These principles which have become 

known as the “Brandon Test” grant the English courts the 

discretion on whether to follow a forum selection clause or not 

after a consideration of the principles and they are as follows: 

1. Where plaintiffs sue in England in breach of an 

agreement to refer disputes to a foreign court, and the 

defendants apply for a stay, the English Court, assuming 

the claim to be otherwise within the jurisdiction, is not 

bound to grant a stay but has the discretion whether 

to do so or not. 

2. The discretion should be exercised by granting a stay 

unless strong cause for not doing so is shown. 

3. The burden of proving such strong cause is on the 

plaintiffs. 

4. In exercising its discretion the Court should take into 

account all the circumstances of the particular case. 

5. In particular, but without prejudice to (4), the following 

matters, where they arise, may be properly regarded: 

(a) In what country the evidence on the issues of fact 

is situated or more readily available and the effect 

of that on the relative convenience and expense of 

trial as between the English and foreign courts. 

(b) Whether the law of the foreign court applies and, if 

so, whether it differs from English law in any 

material respects. 

(c) With what country either party is connected and 

how closely. 

(d) Whether the defendants genuinely desire trial in 

the foreign country, or are only seeking procedural 

advantages. 
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(e) Whether the plaintiffs would be prejudiced by 

having to sue in the foreign court because they 

would 

(i) Be deprived of security for that claim; 

(ii) Be unable to enforce judgment obtained; 

(iii) Be faced with a time-bar not applicable in 

England‟ for political, racial, religious or 

other reasons be unlikely to get a fair trial. 

The implication of these guiding principles as stated by Brandon J. 

is that where an English court is faced with a forum selection 

clause; it may only order a stay where a party institutes an action 

in England in breach of the forum selection clause after a 

consideration of these principles, i.e. it is not bound by such a 

clause and only decides whether to follow it after taking 

cognizance of the convenience factors. It would therefore seem 

that the English courts in exercising their discretion are 

encouraged to take into cognizance the surrounding 

circumstances of the case.27 Thus, where the circumstances are 

such that there are no compelling reasons for granting a stay, the 

courts would hold the parties to their agreement by giving effect 

to the foreign jurisdiction clause.28 

It is worthy of note that the principles enunciated by Brandon J. 

have been accepted by the English Court of Appeal,29 and the 

House of Lords30 and represents the current state of the law on 

the issue of foreign jurisdiction clauses of forum selection clauses 

in England. Thus, in Donohue v Armco Inc31 Lord Bingham stated as 

follows; 

If contracting parties agreed to give a particular 

court exclusive jurisdiction to rule on claims 

between those parties, and a claim falling within the 

                                                           
27 ibid 
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29 The El Amiva (1981) 2 LR 119 
30 Trendtex Trading Corporation J. Credit Suisse (1982) AC 679 
31 [2002] 1 All ER 749 
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scope of the agreement is made in proceedings in a 

forum other than that which the parties have 

agreed, the English court will ordinarily exercise its 

discretion (whether by granting a stay of 

proceedings in England, or by restraining the 

prosecution of proceedings in the non-contractual 

forum abroad, or by such other procedural order 

as is appropriate in the circumstances) to secure 

compliance with the contractual bargain, unless the 

party suing in the non-contractual forum (the 

burden being on him) can show strong reasons for 

suing in that forum.32  

3.0  THE APPROACH IN OTHER JURISDICTIONS TO 

FORUM SELECTION CLAUSES IN MARITIME 

DISPUTES 

Forum selection clauses in maritime contracts are usually a 

standard form provision inserted to protect the carriers from 

being sued in jurisdictions whose laws they are not familiar with. 

This situation might not be favourable to the consignors who may 

find it difficult to institute actions in the forum selected as they 

may not be able to afford the cost or convenience of travelling or 

it may not be economic for them to incur such expense. In light 

of this fact, states practice varies on the issue of forum selection 

clauses. Many states of the world have enacted laws to authorize 

their courts to disregard such clauses in bills of lading and assume 

jurisdiction which they ordinarily possess as of right.33 

The US courts for example do not plainly disregard a forum 

selection clause. In The Bremen v Zapata Off-shore Co,34 the 

contracting parties chose London as their forum. Zapata 

                                                           
32 See The Fehmarn (1958) All ER 333, 335 
33 Tetley, “Arbitration & Jurisdiction in Carriage of Goods by Sea and 

Multimodal Transport – Can we have international uniformity?” , (1998) ETL 

735 
34 407 US 1 (1972) 
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contested the London forum as inconvenient, but the court held 

that as Zapata had agreed to the clause; any inconvenience that 

would result from litigating in the contractual forum was clearly 

foreseeable at the time of contracting. To escape litigation in the 

contractual forum, parties who freely contracted for the forum 

must show that litigation in that forum “will be so gravely difficult 

and inconvenient that the parties will for all practical purposes be 

deprived of their day in court.”35 Otherwise, holding parties to 

their bargain would not be “unfair, unjust or unreasonable.”36 

However, in Bonny v Society of Lloyds,37 the court recognized some 

exceptions to the rule formulated in the earlier case and these 

exceptions came to be known as the “Bonny factors.”  The effect 

of these exceptions is that the forum selection clause is valid and 

enforceable unless the party opposing the enforcement of the 

clause shows any of the following: 

(1) That the clause is included in the contract as a result of 

fraud, undue influence, or overwhelming bargaining power. 

(2) That the selected forum is so gravely difficult and 

inconvenient that the complaining party will for all practical 

purposes be deprived of its day in court. 

(3) That the clause is contrary to a strong statutory or 

judicially declared public policy of the forum in which the 

suit is brought.38 

Similarly, in Northwestern National Insurance Company v Donovan,39 

the court stated that a party who agrees to a mandatory forum 

selection clause waives all objections to the chosen forum based 

on convenience or cost. 

In Australia, Section 11 of the Australian Carriage of Goods by Sea 

Act 1991, as amended by the Carriage of Goods by Sea Regulations 

1998 provides that an agreement (whether made in Australia or 

                                                           
35 ibid  
36 ibid 
37 3 F 3d 156 (7th Cir. 1993) 
38 See A.A.R Inter Inc. v Nimelias Ent. S.A. 250 F 3d 525 
39 916 F 2d 372 (7th Cir 1990) 
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elsewhere) has no effect so far as it purports to inter alia oust the 

jurisdiction of the Australian courts in respect of a contract of 

carriage, bill of lading or other nonnegotiable instrument to which 

the amended Hague Rules apply. These provisions cover both 

inward and outward carriage where Australia or any of its 

constituent states is the port of shipment or discharge.40 This 

appears to be in line with the common law approach to forum 

selection clauses. 

In New Zealand the approach appears to be similar to that at 

common law. The Maritime Transport Act 199441 precludes the 

ouster of New Zealand jurisdiction by foreign jurisdiction clauses 

in bills of lading, similar documents of title or nonnegotiable 

documents covering shipments to and from New Zealand. The 

Act however permits foreign Arbitration clauses.42 

Furthermore, in South Africa, the Carriage of Goods by Sea Act43 

permits any person carrying on business in the Republic, as well as 

the consignee or holder of any bill of lading, waybill or like 

document for the carriage of goods inbound to South Africa, to 

bring an action on the bill, waybill or document before the 

competent court in the Republic, “notwithstanding any purported 

ouster of jurisdiction, exclusive jurisdiction clause or agreement 

to refer any dispute to arbitration.”44 

In Canada, the Marine Liability Act45 provides the marine cargo 

claimant with the option of suing or arbitrating in Canada, despite 

the presence in the bill of lading of a foreign jurisdiction or foreign 

arbitration clause, under certain conditions, viz: 

                                                           
40 Supra note 20 at 34 
41 No. 104 of 1994, Section 210(1) and (2) 
42 Supra note 38 
43 Act 1 of 1986, Section 3(1) and (2) 
44 Supra note 38 
45 Section 46 
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(a) The actual port of loading or discharge, or the intended 

port of loading or discharge under the contract, is in 

Canada; 

(b) The person against whom the claim is made resides or has 

a place of business, branch or agency in Canada; or 

(c) The contract was made in Canada.46 

Maritime contracts containing forum selection clauses are 

recognised by Chinese maritime courts only where the country 

concerned recognises the People‟s Republic of China‟s jurisdiction 

clauses in bills of lading. As of 1997, only Dutch and German 

jurisdiction clauses were recognised in the People‟s Republic of 

China‟s maritime courts.47  

In France, under Article 48 of the Nouveau Code de Procedure 

Civile, forum selection clauses in bills of lading may only be invoked 

against merchants and these clauses must figure prominently in 

the bills. The court selected must be clearly identified in the bill 

and, although the requirement that the shipper sign the bill was 

repealed in 1987, it must nevertheless be proven that the cargo 

genuinely consented to the clause, making such proof resting with 

the carrier.48 

Therefore, it appears that with the exception of Canada, China, 

France and the US; all the other jurisdictions examined above 

have adopted the common law discretionary approach to forum 

or jurisdiction selection clauses. It must be admitted however that 

the approach in Canada, China, France and the US is somewhat 

peculiar. We shall now turn to the approach of Nigerian courts to 

forum or jurisdiction selection clauses in maritime disputes. 
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47 See Zhang Jinxian, China‟s Maritime Courts and Justice, I.C.C International 

Maritime Bureau, (London: Witherby Publishers 1997) p. 48 
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4.0   THE APPROACH OF THE NIGERIAN COURTS 

TO FORUM SELECTION CLAUSES IN MARITIME 

DISPUTES 

In discussing the approach of the Nigerian Courts to forum or 

jurisdiction selection clauses in maritime contracts, it is pertinent 

that it be discussed from the following standpoints: 

(i) The Anglo-Nigerian Judicial Approach 

(ii) Section 20 of the Admiralty Jurisdiction Act 

4.1 The Anglo-Nigerian Judicial Approach 

The belief that the Nigerian Courts have adopted the common 

law discretionary approach in light of the Brandon Test discussed 

above is widely supported.49 It is also believed that prior to the 

decision of the Supreme Court in Sonnar Nigeria Limited v. 

Partenreedri M.S. Nordwind (owners of the ship M.V. Nordwind)50 

which followed the decision in The Eleftheria,51 the attitude of the 

Nigerian Courts to forum or foreign jurisdiction selection clauses 

had varied between a strict adherence to its terms, on the one 

hand and an intricate attempt to avoid its effect on the other.52 

We shall now examine some of the cases involving forum 

selection clauses in maritime contracts decided by the Nigerian 

Courts.  

In Adesanya v Palm Line Ltd,53 when faced with a forum selection 

clause, Adefarasin J. stated thus: 

The appellant‟s contention, if I understand it rightly, is not 

that this court lacks jurisdiction but rather that the court 

should in exercise of its discretion grant a stay of this 

proceedings on the ground that the proper law to be 

applied is English law… The principle of law to be followed 
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50 (1987) 4 NWLR 520, 546 
51 Supra note 23 
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to my mind is that which requires that where the parties 

expressly stipulate that their contract shall be governed by 

a particular law, that law shall be the proper law of the 

contract… This principle must however be applied subject 

to the circumstances of each case.54 

Further dwelling on this point, the learned trial judge remarked: 

What I must apply my mind to is whether in the peculiar 

circumstances of the case I ought to exercise my 

discretion in favour of the Respondent notwithstanding 

that the parties had by their own act chosen a foreign 

tribunal.55 

Having reviewed the surrounding circumstances of the case, the 

learned trial judge, in that case, refused to adhere to the foreign 

jurisdiction clause; on the basis that the case was more closely 

connected with Nigeria.56  

Similarly, in Herb v Devimco,57 in deciding a dispute relating to a 

forum selection clause, the Court of Appeal in refusing to grant a 

stay held that the matter could be instituted in Nigeria as the 

action was for the inducement of the breach of a contract that 

was made in Nigeria and the breach also occurred in Nigeria.58 

Furthermore, in Sonnar Nigeria Limited v. Partenreedri M.S. Nordwind 

(owners of the ship M.V. Nordwind)59 otherwise known as The 

Nordwind Case. In this case, the maritime dispute arose out of an 

international contract of affreightment. The plaintiffs (Nigerian 

Companies) claimed damages for a breach of contract arising from 

non-delivery of par-boiled long grain rice shipped to Lagos from 

Bangkok on board the M.V. Nordwind. The first, second and third 
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58 Supra note 18 at 206 
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defendants are based and carry on business in Germany, Liberia 

and Thailand respectively. The plaintiffs and the defendants 

entered into an agreement which was evidenced by a bill of lading. 

Clause 3 of which provides; “any dispute arising under the bill should 

be decided in the country where the carrier has its principal place of 

business and according to the law of such country.”  

In breach of the above clause, the action was instituted before the 

Federal High Court in Nigeria. After considering an application 

challenging the suit filed by the plaintiffs, the Federal High Court 

ruled that the German Court should decide the dispute according 

to German law since the first defendant had his principal place of 

business in Germany. Dissatisfied, the plaintiffs appealed to the 

Court of Appeal which dismissed the appeal. Upon further appeal 

to the Supreme Court, the Court applied the principles 

enunciated by Brandon J. in The Eleftheria as the proper state of 

the law with regard to foreign jurisdiction clauses, but however, 

declined to give effect to the foreign jurisdiction clause on the 

basis that the Plaintiffs‟ claim was already statute barred under 

German law and as such the Nigerian Court ought to exercise its 

discretion to entertain the suit. 

This decision has been hailed to be the most illuminating 

discussion on the approach to foreign jurisdiction clauses in 

Nigeria and represents the current state of our laws.60 Apart from 

clearly adopting the Brandon Test as the current legal position, it 

went on to state that such clauses in commercial contracts are no 

longer seen as conclusive.61 It would therefore seem, that where 

proceedings are commenced in breach of an agreement to refer 

dispute to a foreign court, the Nigerian courts are not bound to 

stay its proceedings on account of the foreign jurisdiction clause 

but will exercise its discretion in the matter.62 The court proceeds 

from the principle that parties should be held to their contract 
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(pacta sunt servanda) and this puts the burden on the plaintiff to 

show why the proceedings should continue in spite of the foreign 

jurisdiction clause.63  

In Nika v Lavina,64 the Supreme Court adopted paragraphs 4 and 5 

of the Brandon Test which essentially enjoins the court‟s 

discretion on the bases of convenience factors as the forum 

where evidence of the issues in fact is situated, the proper law, 

the connection of either party with the competing forums, 

whether the defendant is merely seeking procedural advantages, 

possibilities of prejudice to the plaintiff by such possibilities as his 

being deprived of security for the claim or being unable to enforce 

any judgment obtained, or being faced with a time bar not 

applicable in England or being unable for political, religious or 

other reasons to get a fair trial.65 It is imperative to note that 

although the dicta in this case suggested otherwise, the Supreme 

Court did not depart from The Eleftheria principle. The decision to 

stay jurisdiction turned on the facts that the claimant did not meet 

the requirement in Paragraph III of the Brandon Test as it did not 

file any counter affidavit to prove its argument that it will be 

prejudiced by a trial in Germany; the selected forum.66 

The Nigerian court has also applied the Brandon Test and refused 

to grant a stay in many other cases. In Laura Ubani v Jeco Shipping 

Lines & Anor,67 the court refused to grant stay as the action had 

been statute barred in the selected forum. Similarly, in Inlaks 

Limited v Polish Ocean Lines,68 the court refused to grant stay as the 

action had been statute barred in the selected forum and 

witnesses and evidence were in Nigeria. 

It therefore appears that the Nigerian Courts have adopted the 

common law approach of exercising it jurisdiction on whether to 
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66 Supra note 20 at 33 
67 (1989) 3 NSC 500 
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follow a forum selection clause. There are however, views that 

this position has changed.69 The two extreme positions are either 

that the exclusive jurisdiction clause is decisive or that it is not 

relevant.70 Neither position represents The Eleftheria principle. In 

both cases where the courts had assumed or declined jurisdiction 

they had not openly rejected the convenience factors in Paragraph 

V of the Brandon Test and so it is difficult to conclude that the 

courts have abandoned that principle.71 The writer believes this 

position is more reflective of the approach of the Nigerian courts 

to forum selection clauses. This is due to the fact that the cases 

examined above all reveal that the Nigerian courts in either 

deciding to grant a stay or refusing to grant a stay due to a forum 

selection clause in a maritime contract is usually guided by the 

principles enunciated by Brandon J. It would therefore be accurate 

to state that the approach of the Nigerian Courts to forum 

selection clauses in maritime contracts has been to exercise the 

discretion whether to be bound by them or not. However, as will 

be discussed in the next sub-section, this was the position of the 

law until the coming into force of the Admiralty Jurisdiction Act. 

4.2 Section 20 of the Admiralty Jurisdiction Act72 

As discussed above, most jurisdictions have laws that restrict or 

limit the scope of forum selection clauses in the bid to protect 

the interest of those who may want to invoke their jurisdiction. 

In addressing the same issue, Nigeria enacted Section 20 of the 

Admiralty Jurisdiction Act. The section has done away with the 

discretion exercised by judges when faced with forum selection 

clauses in maritime or admiralty matters. It declares null and void 

any agreement which purports to oust the jurisdiction of the 

Nigerian court where any of the following conditions are listed: 

                                                           
69 A.A. Olawoyin, “International Trade Disputes and Forum Selection in Bills of 
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70 Supra note 20 at 33 
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72 Cap. A5, LFN, 2004 
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(a) The place of performance, execution, delivery, act or 

default is or takes place in Nigeria; or 

(b) Any of the parties resides or has resided in Nigeria; or 

(c) The payment under the agreement (implied or 

express) is made or is to be made in Nigeria; or 

(d) In any admiralty action or in the case of a maritime 

lien, the plaintiff submits to the jurisdiction of the court 

and makes a declaration to that effect or the res is 

within Nigerian jurisdiction; or 

(e) It is a case in which the Federal Government or a State 

of the Federation is involved and the Government or 

state submits to the jurisdiction of the court; or 

(f) There is financial consideration accruing in, derived 

from, brought into or received in Nigeria in respect of 

any matters under the admiralty jurisdiction of the 

court; or 

(g) Under any convention for the time being in force to 

which Nigeria is a party the national court of a 

contracting stat is either mandated or has a discretion 

to assume jurisdiction; or 

(h) In the opinion of the Court, the cause, matter or 

action should be adjudicated upon in Nigeria. 

There are different opinions on the nature of this section. It has 

been stated that it enacts the principle in the Brandon Test as 

adopted by the Nigerian courts.73 A contrary opinion has also 

been expressed that the provision does away with the need to 

engage in any balancing of convenience factors on the part of both 

parties where the plaintiff is able to show any one of the events in 

(a) to (g). Consequently, it confers mandatory and not 

discretionary jurisdiction in all admiralty causes where any of the 

                                                           
73 This is the view of Omolola Ikwuagwu (Mrs.), LL.M, ACI Arb. (U.K.), Senior 
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events listed in (a) to (g) has been satisfied.74 The writer sees 

reason with the latter opinion on the nature of this section and 

respectfully disagrees with the former opinion. This is due to the 

fact that Section 20 cannot possibly be said to be the enactment 

of the Brandon Test as adopted by the Nigerian courts for the 

following reasons. First, the Nigerian cases examined above reveal 

that the Nigerian courts have adopted the test as it applies in 

England i.e. the court has discretionary jurisdiction to comply with 

a forum selection clause in a maritime dispute. Thus, section 20 

cannot be said to be the enactment of the Nigerian courts‟ 

adoption of the Brandon test. Second, the Brandon Test as 

applied and adopted by the Nigerian courts confers a 

discretionary jurisdiction on the Nigerian Courts in the face of a 

forum selection clause in a maritime contract whilst section 20 

confers a mandatory jurisdiction on the Nigerian courts to ignore 

a forum selection clause in a maritime contract.  

Olawoyin opined, and this writer is inclined to agree, that this 

section does not reckon with the demands of comity in the more 

general sense of courtesy, goodwill and reciprocity which does 

not unduly fetter the discretion of justice in determining the most 

appropriate forum in the circumstance of each case.75 

It has also been stated that the use of the words, “null and void” 

in the section admits of significant problems of interpretation as 

the intention is not to nullify the entire agreement but to give the 

court the power to disregard any jurisdiction clauses in 

commercial agreements.76 It was for this reason that Uwaifo J.C.A 

as he then was in Owners of M.V. Lupex v Nigerian Overseas 

                                                           
74 Supra note 18 at 212 
75 A.A. Olawoyin, “Forum Selection Disputes Under Bills of  Lading in Nigeria: 

A Historical and Contemporary Perspective” (2005) 29 Tulane Maritime Law 

Journal 256 
76 Supra note 19 
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Chartering and Shipping Ltd,77 criticised the section as being 

“wrongly thought and badly drafted.” 

There is also the question of whether this section applies to 

foreign arbitration clauses. Thus, in Owners of M.V. Lupex v Nigerian 

Overseas Chartering and Shipping Ltd,78 the Supreme Court 

emphasised the principle that an arbitration agreement merely 

postpones the right of disputing parties to resort to litigation 

whenever there is an election to submit the dispute under their 

contract to arbitration. The court by so doing, affirmed the 

binding the nature of an arbitration agreement by granting a stay 

of proceedings in a case (that has issues falling within the purview 

of the Admiralty Jurisdiction Act) instituted in breach of an 

arbitration agreement.  

Furthermore, the Court of Appeal in Lignes Aeriennes Congolese v 

Air Atlantic Nigeria Ltd,79 stated thus: 

Though the Appellant had made heavy whether 

about the Arbitration Clause contained in the lease 

agreement between the parties in his brief of 

argument, the lower court did not make any finding 

or pronouncement on it. In any event the 

Arbitration Clause did not seek to oust the 

jurisdiction of the court as all it did was to allow 

parties avenues and possibilities of settling disputes 

amicably out of court. The position of the law is that 

an arbitration clause in agreements generally does 

not oust the jurisdiction of the court or prevent the 

parties from having recourse to the court in respect 

of disputes arising there from. A party to an 

agreement with an arbitration clause has the option 

to either submit to arbitration or to have the 

dispute decided by the court. The choice of 

                                                           
77 (1993 – 1995) NSSC 182 
78 ibid 
79 (2005) 11 CLRN 55 
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arbitration does not bar resort to the court to 

obtain security for an eventual reward. 

There are also authorities that go the other way. In M.V. Panorama 

Bay v Olam Nig Plc,80 the court held that section 20 of the 

Admiralty Jurisdiction Act overrides sections 4 and 5 of the 

Arbitration and Conciliation Act. The implication of this is that 

Section 20 can be applied to defeat an application for stay in order 

for the claimant to honour his obligation under the contract to 

submit to arbitration.  

There are also academic opinions on this matter. Olaniyan is of 

the opinion that: 

Section 20 of the Admiralty Jurisdiction Act did not 

annul foreign arbitration clauses, such clauses have 

been nullified by the combined effect of Article 

22(3) and 22(4) of the Hamburg Rules as 

domesticated which prescribed venues for 

arbitration and nullified any arbitration clauses that 

derogates from that prescription.81 

Olawoyin argues in this regard that foreign arbitration clauses and 

foreign jurisdiction clauses are both forum selection clauses. He 

therefore argues that;  

Conceptual distinction between foreign arbitration 

clauses and foreign jurisdiction clauses, if any, is 

one without a difference in the context of the 

appropriate forum for the adjudication of 

international commercial contracts… The clear 

intention behind section 20 is to render forum 

selection clauses invalid and ineffective… The 

congressional policy against the enforcement of 

foreign jurisdiction clauses should affect foreign 

                                                           
80 (2004) 10 CLRN 77 
81 Supra note 20 at 49 
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arbitration clauses as well… To require otherwise 

would result in ship owners and shipping lines 

plying Nigerian routes on a regular basis to develop 

a country-specific bill of lading that requires 

disputes to be resolved through arbitration in 

foreign lands in order to render the legislative 

intent expressed in the Admiralty Jurisdiction Act 

sterile.82 

With regards to the opinion of Olaniyan, the writer is inclined to 

agree in light of the nullification of foreign arbitration clauses by 

the Hamburg Rules. However, with regards to the argument put 

forward by Olawoyin, this writer respectfully disagrees in light of 

the provision of Section 10 (1) of the Admiralty Jurisdiction Act 

which provides as follows: 

(1) Without prejudice to any other power of the court –  

(a) Where it appears to the Court in which a 

proceeding commenced under this Act is pending 

that the proceeding should be stayed or dismissed 

on the ground that the claim concerned should be 

determined by arbitration (whether in Nigeria or 

elsewhere) or by the court of a foreign country; 

and 

(b) Where a ship or other property is under arrest in 

the proceeding, the Court may order that the 

proceeding be stayed on condition that the arrest 

and detention of the ship or property shall stay or 

satisfactory security for their release be given as 

security for the satisfaction of any award or 

judgment that may be made in the arbitration or in 

the proceeding in the court of the foreign country. 

                                                           
82 A.A. Olawoyin, “Safeguarding Arbitral Integrity in Nigeria: Potential Conflict 

between Legislative Policies and Foreign Arbitration Clauses in Bills of Lading” 

246, 255 
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Thus, the express provision of Section 10 shows that the 

draftsman intended that there be a distinction between a foreign 

jurisdiction clause and a foreign arbitration clause. The writer 

believes that the reasons for the distinction are as follows: 

First, as was stated by the Court of Appeal in Lignes Aeriennes 

Congolese v Air Atlantic Nigeria Ltd83 the purpose of an Arbitration 

Clause is not to oust the jurisdiction of the Court but to give the 

parties an alternative to the resolution of the dispute whilst the 

purpose of a forum selection clause is to oust the jurisdiction of 

any Court that has not been selected as the proper Court for the 

institution of the dispute. Thus, it is clear that the forum selection 

and foreign arbitration clauses cannot essentially be the same. 

Second, whilst Section 20 of the Admiralty Jurisdiction Act 

declares null and void any forum selection clause, Section 10 of 

the Admiralty Jurisdiction Act as well as Sections 4 and 5 of the 

Arbitration and Conciliation Act does not; it clearly states that 

the Court can order a stay of proceedings until the satisfaction of 

any award or judgment that may be made in the arbitration or in 

the proceeding in the court of the foreign country. Thus, both 

provisions reveal the clear intention of the draftsman and the 

difference inherent in both forum selection and foreign arbitration 

clauses. Whilst the former will be declared null and void, the 

latter will be given effect to by the Courts. 

Third, the opinion of Olawoyin84 is sound, in that it underscores 

the effect of a distinction between both clauses. It is also reflective 

of the is/ought dichotomy. Whilst he articulates the shortcomings 

of the present position and implicitly advocates that the current 

law be different, this writer opines that his stating that the 

distinction between both clauses is one without a difference for 

that reason is not the law for the reasons advanced above. 

Although, it is necessary that there be no distinction in light of the 

                                                           
83 Supra note 76 
84 Supra note 79 
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reasons given by Olawoyin, as the effect of a distinction could be 

disastrous; the current law on the issue is that there is a 

distinction between a forum selection clause and an arbitration 

clause. 

5.0  CONCLUSION 

Having exhaustively examined the approach of various 

jurisdictions to forum selection clauses as well as that of Nigeria 

(pre and post the coming into force of the Admiralty Jurisdiction 

Act), the writer therefore submits that Nigerian Courts have a 

mandatory jurisdiction (in light of Section 20 of the Admiralty 

Jurisdiction Act) not to entertain suits containing forum selection 

clauses in admiralty or maritime matters when they fall into any 

of the grounds recognized by the Act. However, the Courts‟ 

discretionary jurisdiction with respect to forum selection clauses 

in cases that are not maritime or admiralty related remains 

unaffected by that provision. Thus, when there is a forum 

selection clause in a contract, the nature of the Court‟s 

jurisdiction is dependent on whether it is a maritime contract or 

not. Where it is, the jurisdiction is mandatory where it is within 

the grounds recognized by the Admiralty Jurisdiction Act in 

section 20 and where it is not, the court has a discretionary 

jurisdiction and shall be guided by the Brandon Test. 

Furthermore, section 20 of the Admiralty Jurisdiction Act does 

not in any way affect a foreign arbitration clause in light of the 

provisions of Section 10 of the Act. However, it is rather 

unfortunate that Article 22(3) and (4) of the Hamburg Rules 

operates to nullify a foreign arbitration clause in the same way 

that Section 20 of the Act would nullify a foreign jurisdiction of 

forum selection clause. It is also pertinent to note that in light of 

Sections 10 and 20 of the Admiralty Jurisdiction Act as well as 

Sections 4 and 5 of the Arbitration and Conciliation Act; the 

draftsman intended that there be a distinction between a foreign 

jurisdiction clause and a foreign arbitration clause. 
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This writer therefore recommends that the Courts adopt this 

approach and ensure that the terms foreign jurisdiction and 

foreign arbitration clause are not used interchangeably as they 

mean different things. Furthermore, in line with the Legislative 

Policy to render forum selection invalid and ineffective in maritime 

related contracts, the Arbitration and Conciliation Act should be 

amended to make foreign arbitration clauses in maritime related 

agreements invalid or ineffective as well. The consequence of 

having not done this is that parties who intend to have their cases 

decided in a particular jurisdiction will do so using an arbitration 

clause; thus, avoiding the provisions and effect of the Admiralty 

Jurisdiction Act in relation to forum selection clauses.  
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Longe v. First Bank of Nigeria PLC (2010) 6 NWLR (Pt. 

1189) 1 S.C.: An Ethical Twist 

Misthura Otubu* 

1.0  INTRODUCTION 

Indeed, there exists an elementary principle under the Nigerian 

Company Law to the effect that failure to give notice of 

Director‟s meeting to a director would invalidate such meeting. 

This simple proclamation as succinctly averred in Section 266(1) 

of the Companies and Allied Matters Act 1990 CAP C20, LFN 2004 

(hereinafter referred to as CAMA) provides that; 

Every director shall be entitled to receive notice of the 

director‟s meetings, the notice shall be given in writing 

before the expiration of fourteen days1, and failure to 

comply with the provision shall invalidate such meeting.2 

 

A plethora of issues make the landmark case of Bernard Ojeifor 

Longe v. First Bank of Nigeria3 remarkable. Asides the fact that the 

respondent company is a private company, (thereby widening the 

scope of the concept of reinstatement by extending the principles 

to private establishments), the Supreme Court reiterated the 

position of law regarding compliance with due process. Thus for 

instance, where there are set procedures for the removal of a 

Company Director, they must be strictly adhered to in order to 

make certain that such removal does not amount to vehement 

futility. 

 

 

                                                           
* Misthura Otubu is a Final Year Law Student of the Faculty of Law, University 

of Lagos. Asides Law, she is a seasoned writer, a Literature enthusiast and she 

is quite passionate about civic engagement and her environment generally. 
1 Section 266 (2) Company and Allied Matters Act 
2 Ibid subsection (3) 
3 (2010) 6 NWLR (Pt. 1189) 1 S.C 
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2.0 FACTS 

The appellant who was the former Executive Director of 

respondent company was subsequently appointed as the Managing 

Director/ Chief Executive of the company. He was alleged to have 

negligently granted an unauthorized facility to Investors Group 

Limited (a customer of the respondent), which led to substantial 

losses to the respondent. Pursuant to this, he was on April 22, 

2002 suspended by the respondent‟s Board, and following the 

suspension, on June 13, 2002, his appointment was revoked. 

However, contrary to the Articles of Association of the 

respondent‟s Company and Section 266(3) of the Companies and 

Allied Matters Act 1990, the appellant was not duly notified of the 

meeting held that led to his dismissal thus, the basis for his 

instituting an action at the Federal High Court, Lagos. 

 

3.0 DECISIONS 

3.1 At the Lower Courts 

The appellant was the plaintiff before the Federal High Court 

Lagos where a Writ of Summons was issued against the 

respondent as the appellant claiming inter alia, the following 

reliefs: 

I. a declaration that the Defendant‟s Board of Directors 

cannot lawfully hold any meeting of the said Board without 

giving notice thereof to the Plaintiff, and accordingly all 

decisions taken at any such meeting is unlawful, invalid, null 

and void and incapable of having any legal consequence; 

II.  A declaration that in particular the decision of the 

Defendant‟s Board of Directors held on  13  June 2002 to 

revoke the Plaintiff‟s appointment as Managing 

Director/Chief Executive is wrongful,  unlawful, invalid, null 

and void and incapable of having any legal consequence; 

III.  An order of injunction restraining the said Defendants from 

giving effect or continuing to give effect to any of the 

decisions of the Board mentioned in claims (i) and (ii) 

thereof without first complying with the mandatory 
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procedural requirements stipulated in Section 266(3) of 

CAMA. 

The High court dismissed the appellant‟s claim and he 

subsequently appealed to the court of appeal where his claims 

were also dismissed. Dissatisfied with the judgment of the lower 

courts, he appealed to the Supreme Court. 

 

3.2 At the Supreme Court 

The major issue for determination by the Apex Court was 

whether the failure to notify a director of a board meeting can 

invalidate such meeting and decisions taken thereat. The 

appellant‟s claim was founded upon Section 266 of the Companies 

and Allied Matters Act 2010 which provides as follows:  

(1) “Every director shall be entitled, to receive notice of the 

directors meetings, unless he is disqualified by any reason 

under the Act from continuing with the office of 

director”. 

(2) There shall be given fourteen days‟ notice in writing to all 

directors entitled to receive notice unless otherwise 

provided in the articles. 

(3)   Failure to give notice in accordance with subsection (2) 

of this section shall invalidate the meeting 

(4)  Unless the articles otherwise provide, it shall not be 

necessary to give notice of a meeting of directors to any 

director for the time being absent from Nigeria; provided 

that if he has given an address in Nigeria, the notice shall 

be sent to such an address. 

Pursuant to the foregoing, the appellant sought to have the 

meeting and decision(s) taken thereat be declared illegal, null and 

void. The respondent on the other hand argued that by virtue of 

the suspension of the appellant by the Board of Directors of the 

respondent, the appellant was not entitled to a further notice of 

the meeting of the Board of Directors where it was resolved that 

his appointment be revoked.  
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3.2.1 Analysis of the Decision 

The Apex Court sought to consider the procedure for the 

removal of a Director under CAMA and to that end, applied the 

combined effects of Sections 262 and 266 of the CAMA to the 

facts in issue and the principles were espoused accordingly.  

According to the Court, “There is no power to remove a 

director under CAMA which shall be taken advocating from any 

power to remove a director which may exist apart from this 

section. The power to remove a Director under the Article of 

Association of the respondent is made subject to the provisions of 

CAMA”.  

In the application of the above stated principles of law to the case 

before it, the Court held further that “obviously the foregoing 

procedure from printed Record was not complied with in 

revoking the employment of the appellant by the Board of 

Directors of the respondent. CAMA has removed the appellant 

though a full time employee of the respondent at the time of his 

dismissed from the sanction in the provision of the Employee 

Code summary dismissal from the service of the bank for 

misconduct.”4  

A further question was asked as to whether the appellant‟s 

removal was in compliance with the requirements of Section 

266(1) and (2) of CAMA. The court said “the removal of the 

plaintiff as Managing Director/Chief Executive of' he defendant 

without a notice to him, to attend the meeting at which the 

decision was taken is a clear violation of Section 266(1) and (2) of 

the Companies and Allied Matters Act; and such violation must 

attract the penalty prescribed by law under Section 266(3). The 

said meeting is under the law invalid. I so pronounce it. I declare 

that the removal of the plaintiff is not in accordance with law.”5 

Thus,  while the determination of the case was solely dependent 

upon the provisions of Section 266 of the Companies and Allied 

                                                           
4 Per Adekeye, JSC. 
5 Per Oguntade, JSC. 
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Matters Act (as already stated above), it is important to note that 

the Supreme Court outlined the three possible defenses to the 

said section, and they are: 

1. That the director removed was given the notice of the 

meeting. 

2. That the person involved has ceased to be a director 

of the company. 

3.  That the person involved is disqualified under Section 

257 of CAMA from getting the notice. 

In other words, where the director does not fit into any of the 

three categories above, he must be given notice of any meeting 

whatsoever to be held by the company‟s board of directors and 

failure to do so nullifies such meeting and any decision(s) taken. 

Perhaps, it is the sagacity contained in the provisions that 

prompted erudite Justice Oguntade to aver that: “to accept as the 

court below did, that suspension of the plaintiff would deny him 

the protection afforded him under Section 266 is to confer the 

right on the defendant to vary the status of the plaintiff without 

complying with the [statutory] procedure laid down for doing so. 

The court cannot grant to a litigant the right to disobey the law 

under any artifice or guise.” 

 

4.0   OTHER AUTHORITIES RELIED UPON BY THE 

COURT 

 Boston Sea Fishing Co. v. Ansell6 on the difference between 

suspension and dismissal. 

When a man is suspended from the office he holds, it 

merely amounts to saying “so long as you hold the 

office and until you are legally dismissed, you must not 

do anything in the discharge of the duties which under 

your office you ought to do towards your employer 

 

 University of Calabar v. Esiaga7 on what amounts to suspension. 

                                                           
6 [1886 - 90] All ER 65 
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The word 'suspension' means a temporary privation or 

deprivation, cassation or stoppage of or from the privileges and 

rights of a person. The word carries or conveys a temporary or 

transient disciplinary procedure which keeps away the victims or 

person disciplined from his regular occupation or calling either for 

a fixed or terminal period or indefinitely. The disciplinary 

procedure gives the initiation of the discipline a period to make 

up his mind as to what should be done to the person facing the 

discipline. Although, suspension results in a disciplinary action in 

most cases, it is not invariably so. There are instances when the 

authority decides not to continue with the matter. This could be 

because the investigations did not result in any disciplinary 

conduct. 

 On the authority of Amaduime v. Ibok8, it was held also that 

the suspension of an employee when necessary, cannot 

amount to a breach of his fundamental or common law rights. 

 

5.0 CONCLUSION  

Over the years, there have been plethora of cases where one 

party always get the most basic things wrong- failure to properly 

institute an action9, non-compliance with the pre-action notice10, 

instituting a suit in a court that has no jurisdiction11, and so on. In 

the author‟s opinion, the decision in Longe is a laudable one, and 

can serve as good precedent. Indeed, all that the respondent 

company had to do was to merely comply with the provisions of 

Section 266 of CAMA before proceeding with the revocation of the 

appellant‟s employment. The appellant‟s case was indeed very 

simple and straightforward, and regardless of the fact that he did 

                                                                                                                                  
7 (1997) 4 NWLR (Pt. 502) 719 
8 (2006) 6 NWLR (Pt. 975) 158 
9 Nsima v. Nnaji (1961) All NLR 441; Ifekwe v. Madu (2000) 14 NWLR (Pt. 

686) 
10 Prince Atolagbe & Another v. Alhaji Awunmi & Others [1997] 9 N.W.L.R. 

(Pt. 522) 
11 Madukolu v. Nkemdilim(1962) 2 SCNLR 341;  Umannah v. Obong Victor 

Attah (2006) 17 NWLR (Pt.1009) 503;  
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not take due care in discharging his functions as the Managing 

Director/ Chief Executive of the respondent, he won based on “ 

mere technicalities”.   
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An Overview of Mergers and Acquisitions under Nigerian 

Law 

Omotayo Akinrinwa* 

ABSTRACT 

This essay seeks to explore the legal framework governing the 

operation or activities of mergers and acquisitions in Nigeria. It is a 

unique field in the Nigeria legal system, and this is connected to the 

limited expertise in this area. The sectors affected by mergers and 

acquisitions include: Banking, Aviation, Power, Oil and Gas, Insurance, 

and Manufacturing. The significance of this research is to provide local 

and foreign investors with the whither know-how of sector-specific 

regulatory requirements. Furthermore, the essay seeks to provide 

mergers and acquisition as a survival business option; and as a useful 

vehicle for the economic development of Nigeria. 

1.0 INTRODUCTION 

The current global economic recession and inflationary situations 

have made noticeable the challenges posed by the rapidly changing 

information technology and dynamics of the business 

environment. In order to overcome these inevitable challenges, 

corporate integration strategies have been evolved to enable 

companies in different sectors increase their resource base, 

diversify their portfolio, reduce their risks, expand their market 

share through the elimination of vicious competition and 

ultimately, enhance their earning abilities. Since the 1990s, the use 

of certain words has gained currency in our lexicon. Prominent 

among them are “mergers” and “acquisition”. Thus, mergers and 
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acquisitions have become a business imperative due largely to the 

desire by corporate entities to benefit from synergies associated 

with the economies of scale, acquisition and use of technology, 

enhanced access to financial resources and new markets, 

availability of large pool of skilled personnel, etc.  

Mergers and Acquisitions are two distinct concepts. Mergers and 

Acquisitions (M&A) occur when two or more organizations join 

together all or part of their operations. In an expansive definition, 

a merger can refer to any takeover of one company by another, 

when the businesses of each company are brought together as 

one. Succinctly, the concept of Mergers is a situation where, for 

many strategic and economic reasons, two or more companies or, 

indeed, organizations come together to form a larger company.1 

On the other hand, Acquisition entails a buy-over of one company 

by usually a bigger company. In most cases, the company bought 

over loses its identity, whereas under a merger it may be agreed 

that the larger formed company may retain their individual names 

to form the final name of the merged company. This is the case 

with the merger of Platinum Bank Limited and Habib Nig. Bank 

Limited which produced Bank PHB Plc. 

It is important to note that acquisition of companies can either be 

full or partial. In a full acquisition, the acquirer buys all the stock 

capital of the purchased company. In a partial acquisition, the 

acquirer obtains a controlling interest, normally over 50% of the 

equity stocks, but less than 100%.2 

 

 

                                                           
1 E. Okwor, “Mergers & Acquisition: The Environmental and Practical 

Considerations” in E.O. Chiejina, Issues in Mergers & Acquisition for the Insurance 

Industry (2005), Ch. 1, p. 6 
2 B. Coyle, Mergers and Acquisitions by Brian Coyle, (Glenlake Publishing 

Company Ltd: Chicago, 2000) p.5 
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2.0 BACKGROUND STUDY OF MERGERS AND 

ACQUISITION IN NIGERIA 

It cannot be gainsaid that the primary objective of mergers and 

acquisition is to fortify the corporate structures in a particular 

area of business activity. This is with a view of enhancing the 

overall economic/social benefits derivable by the companies‟ 

stakeholders and the society at large.3 Hence, their relevance in 

any country cannot be divorced from the level of business 

activities in such country. In 2014 a significant level of mergers and 

acquisition was recorded in various sectors of the Nigerian 

economy. In 2014 alone, “Nigeria recorded 24 mergers and 

acquisition”.4 This was driven largely by the continuing 

divestments by banks from non-core financial services. Following 

the repeal of the universal banking regime in 2010 by the Central 

Bank of Nigeria (CBN), commercial banks were directed to divest 

from their non-banking activities or adopt a holding company 

structure in the event that they chose to retain their non-banking 

activities. As a result of the CBN directive, the majority of 

commercial banks chose to divest from their non-banking 

activities which created significant M&A opportunities in 2013 and 

20145. An increasing proportion of M&A activity now involves 

cross-border deals. Most especially, this involves Anglo Saxon 

countries where mergers and acquisition have a longer history.6 

2.1 Distinction between Mergers and Acquisition 

The differences between mergers and acquisitions relate mainly 

to: 

                                                           
3 Supra note 2 at p. 32-33 
4 „Nigeria records 24 mergers and acquisitions‟ The Nation Nigeria 10 June 2015  
5 R. Oladosu & A. Alex-Adedipe “Nigerian Mergers and Acquisitions in 2014 

and the Outlook for 2015” available at http://www.aluko-

oyebode.com/resources/nigerian-mergers-acquisitions-in-2014-and-the-

outlook-for-2015/  (accessed 22 February 2017) 
6 Supra note 3 at p. 6 See also para. (4) 

http://www.aluko-oyebode.com/resources/nigerian-mergers-acquisitions-in-2014-and-the-outlook-for-2015/
http://www.aluko-oyebode.com/resources/nigerian-mergers-acquisitions-in-2014-and-the-outlook-for-2015/
http://www.aluko-oyebode.com/resources/nigerian-mergers-acquisitions-in-2014-and-the-outlook-for-2015/
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 The relative size of the individual companies in the business 

combination 

 Ownership of the combined business 

 Management control of the combined business7 

 Notably, a merger exists when neither company is portrayed 

as the acquirer or the acquired 

 In mergers, both companies participate in establishing the 

management structure of the combined business 

 Likewise, in mergers, both companies are sufficiently similar in 

size that one does not dominate the other when combined. 

2.2 Mergers and Acquisition in Practice 

The main reason for the growing number of cross-border 

takeovers, mergers and joint ventures is the desire to compete, 

or survive, in new world markets. That is, companies and 

organizations are constantly looking for green fields to explore 

and recreate their products. While some companies are running 

out of general acceptability in the economic market, some others 

with either the financial strength or broad-spectrum are taking 

over the market. Particularly, larger consumer and industrial 

markets are developing in several parts of the world. In America 

and Asia Pacific region, the landmark $19 billion acquisition of 

Whatsapp by Mark Zuckerberg‟s Facebook and the 2013 

acquisition of Nokia by Microsoft are a few of global operations of 

M&A. 

In the Nigerian context, mergers and acquisition has been a 

reoccurring feature of the banking, power and aviation industries 

respectively. An example of such acquisition was demonstrated in 

2005 by United Bank for Africa in its acquisition of Standard Trust 

Bank (STB), though this is mostly referred to as a merger. It was 

referred to as a merger due to the latitude afforded some STB 

directors to be subsequently elected as UBA directors and hold 

seats on the post-merger UBA. That is, while it looks like a 

                                                           
7Ibid at p.2 
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merger on paper, it is in fact an acquisition. One of the major M & 

A transactions in 2014 was the acquisition of a majority equity 

stake in Mansard Insurance Plc by French multinational investment 

banking company, the AXA Group, for US$246 million. Helios 

Investment Partners also acquired an equity stake in ARM Pension 

Managers, a leading pension fund administrator in Nigeria. 

Different reasons have been given for mergers and acquisition, but 

more importantly is what is hoped to be achieved by such 

mergers and acquisitions. Undoubtedly, M&A will bring about 

economic prospects, restructuring for efficiency, rationalization 

and taking of the advantages of economies of scale. It will lead to 

growth, by the generation of more capital for technology, 

strengthening of marketing opportunities, better management 

team, and thus broadened responsibilities, promotions and 

improved efficiency.8 

Generally, there are three basic theories for wanting to acquire 

other companies, and they are: 

 Pursuing a growth strategy 

 Defensive reasons 

 Financial opportunities 

Many companies due to their vision and mission statement are 

interested in gaining more public acknowledgement. Hence, they 

use acquisitions to pursue a strategy for growth. For some, it is all 

about the turnover, market share and profits. In other instances, 

acquisition takes place because of the managerial benefits of such 

acquisitions. That is, need for the restructuring of the company to 

eliminate over staffing or over capacity. Likewise, the financial 

prospects and benefits sometimes can encourage mergers and 

acquisition. This is one important factor or theory responsible for 

most of the mergers and acquisitions in Nigeria. A case in point is 

the acquisition that took place in the banking sector in 2014. 

While Skye Bank acquired Mainstreet Bank (formerly Afribank), 

                                                           
8 Supra note 2 at p. 7 
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Keystone acquired Bank PHB. This was necessary in other to 

meet up with the threshold set by the Central Bank of Nigeria 

(CBN). 

However, some companies takeover other companies for 

investment management reasons, these types of companies are 

called “corporate raiders‟‟. Corporate raiders are interested in 

the potential benefits of takeovers. They look for undervalued 

companies to buy cheaply, and unlock the value quickly, perhaps 

by breaking up the acquired company into smaller divisions that 

can be resold at a profit.9 

Other factors responsible for mergers and acquisition are: 

 Trade barriers have been removed in some areas, notably the 

European Union (EU), making access to foreign markets 

easier. 

 Many product markets have become international, i.e. In 2014, 

the manufacturing sector witnessed considerable M & A 

activity as Raysun Nigeria Limited, a wholly owned subsidiary 

of Heineken International BV, acquired a 57% equity stake in 

Champion Breweries Plc, while Lafarge Africa, acquired all the 

shares of AshakaCem Plc through a mandatory tender offer.10 

Improvements in worldwide communications have made it 

easier for management to control businesses in other 

countries while still maintaining efficiency in their operations. 

In spite of all these factors responsible for mergers and 

acquisition, it is worthy to state that M&A is aimed at a 

growth objective. This objective often influences the choices 

of M&A. Generally there are four ways mergers and 

acquisition could be done. But the Nigeria legal system mainly 

adopts the following three ways: 

 Horizontal Mergers and Acquisition 

 Vertical Mergers and Acquisition 

                                                           
9 Supra note 3 at p. 8 
10 Supra note 6 
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 Conglomerate Mergers and Acquisition 

2.2.1 Horizontal Mergers and Acquisition 

This is a merger between two or more businesses that are on the 

same market level because they manufacture similar products in 

the same geographic region. It is a merger of direct competitors 

also termed horizontal integration.11 Likewise, when a company 

grows through horizontal diversification, it expands into markets 

for products that it has not made before, but which are similar to 

its existing product range for instance a merger between Coca-

Cola and Pepsi. Example of such M&A in Nigeria in the 1980s 

include the mergers of Lever Brothers Nig Ltd and Lipton Nigeria 

Ltd. Recently, in October 2011, Nigerian Breweries acquired 

majority equity interests in Sona Systems Associates Business 

Management Limited, and Life Breweries Limited from Heineken 

N.V. 

However, Banks that were acquired as a result of horizontal 

acquisition are Afribank Plc, which was acquired by Mainstreet 

Bank Ltd; Equatorial Trust Bank was acquired by Sterling Bank Plc; 

First Inland Bank was acquired by First City Monument Bank; 

Intercontinental Bank Plc was acquired by Access Bank Plc. 

Hence, according to the Central Bank of Nigeria (CBN), “Banks 

operating in the country are now sound, from a capital 

perspective following the exercise.”12 

2.2.2 Vertical Mergers and Acquisition 

It is a merger between businesses occupying different levels of 

operation for the same product, such as between a manufacturer 

and a retailer; a merger of buyer and seller.13For instance a 

manufacturer of computers might seek to purchase a producer of 

microchips or the acquisition of a retail gas station by the oil 

                                                           
11Black‟s Law Dictionary (8th edition, 2004) 
12 „Nigeria: New Shape of the Country‟s Banking Sector‟ This Day Newspaper 12 

October 2011 
13 Ibid 
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refining companies. It could also be a baking industry acquiring a 

flour mill industry. Reason for vertical mergers and acquisition is 

usually due to the wish to secure a steady source of supply for 

key materials or services.  

2.2.3 Conglomerate Mergers and Acquisition 

Conglomerate merger is a merger between unrelated businesses 

that are neither competitive nor customers or suppliers of each 

other. It is simply a merger that is neither vertical nor horizontal. 

A pure conglomerate merger is one in which there are no 

economic relationships between the acquiring and the acquired 

firm.14 Conglomerates are group of companies that operate in 

widely diverse industries. 

3.0 REGULATORY FRAMEWORK 

In whichever direction any company decides to go, either as a 

private or public company, it must be in substantial compliance 

with the law. All M&A or combinations between or among 

companies (both private and public) are subject to the prior 

review and approval of both Securities and Exchange Commission 

(SEC) and The Nigerian Stock Exchange (NSE). Before a merger 

becomes effective, it has to be approved by the shareholders of 

the companies involved in the merger and the Federal High 

Court. An application is made to the Federal High Court which 

then orders that a separate meeting of the shareholders of the 

merging companies be convened. At such meeting, the merger 

must be sanctioned by a majority representing not less than 75% 

in value of the shares of members present and voting either in 

person or by proxy.15 

The next step is for the company to pass a resolution for 

voluntary winding up of the company. The provision for winding 

up of the company is provided for in s. 538 (1) of Companies and 

                                                           
14 Ibid 
15 J. Olakanmi, Companies and Allied Matters Act 2004 pg 53 
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Allied Matters Act 199016. Subsequently, the company will authorize 

the liquidator to sell the whole or part of its business to another 

body corporate on terms that the consideration is to be 

distributed among members of the transferor company. The 

consideration may be cash, debentures, policies or other interest 

in the transferee company. The merger is then referred to the 

Securities and Exchange Commission (SEC) for approval. If 

approved, an application is made to the court by one or more of 

the companies and the court shall sanction the merger or 

acquisition, and when so sanctioned, the same shall become 

binding on the companies.17 

The nature of mergers and acquisition necessarily makes it evident 

that mergers and acquisitions are a feature of modern business 

activities in any society. This welcome development in business 

activities was duly recognized by the Companies Act of 1968, 

which made certain provisions for what is therein described as 

“Arrangements and Reconstructions” in section 197 to 200. 

The post 1968 period witnessed the genesis of the indigenization 

era with its attendant effect on the growth and complexity of 

business activities carried on by companies in Nigeria. 

Consequently, by the time the Companies and Allied Matters 

Decree, now known as Companies and Allied Matters Act (CAMA), 

was promulgated in 1990, the need for a closer look at the 

statutory provisions regulating the subject of mergers, take-over 

and acquisition had become imperative. In response to this need, 

sections 590 - 613 of CAMA, which constitute Chapter 4 of Part 

XVII of the Act, contain copious provisions on the subject of 

mergers and acquisition of companies.18 

 

                                                           
16 Companies and Allied Matters Act (CAMA), 1990 Cap. C20, Laws of the 

Federation of Nigeria, 2004, s. 538 (1) 
17 E. Okwor, “Mergers & Acquisition: The Environmental and Practical 

Considerations” in E.O. Chiejina, Issues in Mergers & Acquisition for the Insurance 

Industry(2005), Ch. 1, p. 6 
18 Supra note 2 at p. 34 



(2017) Unilag Law Review 1 

123 
 

4.0 CHALLENGES 

Importantly, although mergers and acquisition ensure the 

expansion of a company‟s operation, it is not without its negative 

consequences. Despite the regulatory frameworks in place to 

ensure a smooth take-over or merger of companies, often times 

this frameworks and theoretical approach fail to achieve its goals. 

Usually, the conflict in cultural and social realities may lead to 

difficulty in achieving set-goals. Furthermore, the conflict of 

interests and mistrust by promoters do serve as an obstacle to 

the success of mergers and acquisition. It has also been noticed 

that lack of adequate knowledge or experience, coupled with the 

paucity of experts in the field, often lead to failures of mergers 

and acquisition. So also, a merger that is not well managed more 

often leads to collective catastrophe and synergy suicide. We have 

seen instances where acquiring companies got choked like a 

python, while swallowing a prey. At times, it takes time for the 

meal to digest, thereby leading to negative metabolism in form of 

corporate frustration and boardroom aggression.19 

5.0 CONCLUSION AND RECOMMENDATIONS 

5.1 Conclusion 

Indeed, it is observed that mergers and acquisition, especially in 

the banking industry are aimed at achieving economies of scale 

and scope. They have over time resulted in more efficient banking 

systems, just as the growth in this sector also means a growth in 

the Gross Domestic Product (GDP) of any country. In spite of the 

challenging investment climate for the different sectors, it is hoped 

that some positive results will arise from the decline in 

International Oil prices, as the Federal Government seem 

determined to diversify the economy to grow the economy. Also, 

though the problems associated with M&A are not to be 

underestimated, the advantage of M&A to a country is the catch. 

                                                           
19 Supra note 15 pg 53 
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5.2 Recommendations 

Finally, introduction of unnecessary rigid new system may not be 

appropriate for the new business. Where there are differences in 

culture, technology and marketing needs, managers in the 

acquired companies should be allowed the necessary freedom to 

manage the competitive and functional strategy and respond to 

market pressures.20There should be a re-orientation of board 

members or promoters of companies on the need to change their 

cultural thinking away from fear and mistrust when mergers and 

acquisition arises. They should have a positive and not a negative 

view point on major managerial issues. 

Also, recognized experts in the field of mergers and acquisition 

should be well consulted for the smooth and successful 

implementation of the takeovers. In doing this, legal opinion of 

proposed mergers and acquisition should be sought and obtained 

from legal experts in the field. This will provide the companies 

with a forward thinking mentality that will help foresee the 

probable challenges and how to resolve them. This is the case 

with the regulatory frameworks that govern the implementation 

of mergers and acquisition.  

                                                           
20 “Business Merger and Acquisition- Growth, Survival Strategy in Economy” 

available at http://www.gistarsea.com/business-mergers-acquisition-growth-

survival-strategy-economy/  (accessed on 21 February 2017) 

http://www.gistarsea.com/business-mergers-acquisition-growth-survival-strategy-economy/
http://www.gistarsea.com/business-mergers-acquisition-growth-survival-strategy-economy/
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Exploring Alternative Means of Energy in Nigeria: 

Lessons from Canada 

Adewale Ajayi* 

ABSTRACT 

The Nigerian Energy Sector can be described as a fertile yet 

underutilized field; thus, the stagnancy and underdevelopment in this 

sector. Nigeria has been plagued with epileptic power supply and low 

energy production and management making it unable to cater for the 

over 170 million population she harbors. To combat this menace, there 

is a need for seeking alternative means of Energy and the adaptability 

to the Nigerian sector with a legal structure to accommodate such 

developments. A cursory look at Canada for its immense diversification 

in the energy sector suggests steps Nigeria can follow and the 

adaptability to the Nigerian setting taking into cognizance the Peculiar 

factors hindering growth and development in the sector. A cursory look 

into other sources of energy for Nigeria vis-a-vis the large deposit of 

natural resources, minerals and energy suitable geography suggests that 

there is a future that sees an energy stable and developed Nigeria. 

There is a need to utilize other sources of Energy in Nigeria and for an 

overhaul in Policy, Law and Administration. 

1.0 INTRODUCTION 

“Energy” includes many discrete sectors, such as oil and natural 

gas, coal, electricity, nuclear power, hydropower, solar, biofuels, 

and wind, as well as energy efficiency, conservation, demand 

response, and other measures that affect energy consumption. 

Each of these sectors has its own set of laws and policy concerns. 

                                                           
* Adewale Ajayi is a responsible young man with an interest in Energy and 

Environmental Law. He has authored several published articles and has since 

made several efforts to contribute to Literature in the field of Energy and 

Environmental law. He views the academia as a Field to foster growth and 

develop the state of Legal practice in Nigeria. 
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However, under various circumstances and at various times the 

sectors may be interdependent or compete with one another.1 

There are renewable and non-renewable sources of Energy.2 The 

non-renewable sources of Energy cause havoc to the Environment 

as it produces emissions and do not take future development and 

sustainability into cognizance.3 

The Nigerian energy sector is fortunate to have huge energy 

reserves, which can aid the country in the transformation of the 

energy, economy, transportation and health sectors and further 

increase the standard of living of her citizens. Nigeria sits astride 

of over 35 billion barrels of oil, 187 trillion cubic feet of gas, 4 

billion metric tons of coal and lignite, huge reserves of tar sands, 

hydropower and solar radiation, among others. Despite the 

immense blessings endowed in this great Nation, little attention 

has been given to these large reserves leading to a large 

dependency of crude oil and gas.4 The growing population of 

Nigeria currently sits at about 170 Million people and currently 

the seventh largest in the world, is growing most rapidly and is 

projected to surpass that of the United States by about 2050, at 

which point Nigeria would become the third largest in the world. 

An international projection reported that the energy dependence 

of the world is expected to rise by over 34% between 2002 and 

2025, while that of developing nations only will double the present 

demand.5 These developments will usher the need for alternative 

sources of energy to meet the growing demand of the population. 

                                                           
1  P. Abdeshahian, M.G. Dashti, M.S. Kalil and W.M.W. Yusoff, 2010. Production 

of biofuel using biomass as a sustainable biological resource. Biotechnology, 9: 

274-282. 
2 S. Hermann, A solar manifesto (James and James LTD: London, 2001), 1-22. 
3 Key natural resources such as those that produce non-renewable energy 

including coal, oil and gas as well as forest are rapidly depleting. 
4 “World in 2050 The BRICs and Beyond: Prospects, challenges and 

opportunities” available at http://www.pwc.com/world2050   
5 U.S department of Energy. 2005. Energy information administration, 

international energy outlook 2005. Available on the web 

[http://www.eia.doe.gov/oiaf/pdf/0484(2005).pdf] 

http://www.pwc.com/world2050
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2.0 CURRENT STATE OF ENERGY SECTOR & 

CURRENT CHALANGES 

The growing population and development in Nigeria forces the 

need to seek for renewable sources of energy. The country solely 

depends on crude oil and gas reserves as the sole source of 

energy. The unpredictability in oil prices,6 the damage to the 

environment, the intense corruption in the downstream sector 

and the awareness of climate change has brought to the forefront 

the discussion of alternative means of energy production to meet 

demands of the populace. 

Also, the sole dependence on hydro-power sources for energy 

supply has also not been adequate, as this is controlled by factors 

such as the seasonality in the levels of water at the different 

hydro-power stations. Some of the challenges in the Nigerian 

Power Sector are; environmental pollution; corruption and 

neglect by Government; and inadequate laws, policy and 

ineffective administration. 

2.1 Environmental Pollution 

Environmental pollution has been at the forefront of the 

discussion of discovering alternative means of energy in Nigeria. 

So much damage has been done to the soil, water and the entirety 

of the ecosystem when oil is being extracted.  The Punch 

Newspaper on February 20, 1991 reported a total of 2,796 oil spill 

incidences recorded between the periods of 1976-1990 leading to 

2,105,393 barrels of oil spilled.7 The UNDP 2006 also reported 

that between the periods of 1976-2001, 3 million barrels of oil 

were lost in 6,817 oil spill incidences of which over 70% of the 

                                                           
6 In the 1970‟s oil price recorded its first hike as result of the 1973 Arab oil 

embargo  
7 Federal Ministry of Environment Abuja, Nigerian Conservation Foundation 

Lagos, WWF UK and CEESP-IUCN Commission on Environmental, Economic, 

and Social Policy, May 31,(2006). Niger Delta Resource Damage Assessment 

and Restoration Project. 
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spilt oil was not recovered.8 In 2001 the western operations of 

the Shell Petroleum Development Company (SPDC) recorded a 

total of 115 incidences of oil spills in which 5,187 barrels of oil 

were spilled and 734,053 barrels of the spilt oil representing 

14.2% were recovered.9 In January 1998, 40,000 barrels of crude 

oil was spilled by Mobil in Eket but the largest spill in Nigeria was 

the offshore well blowout in January 1980 with a spill of 

approximately 200,000 barrels of oil into the Atlantic Ocean from 

an oil facility which damaged 340 hectares of mangrove forest.10 

2.2 Corruption and Neglect by Government. 

Bribery and corruption has been a menace plaguing the Nigerian 

system as whole for decades. From bribery to favoritism and 

embezzlement of funds meant for developing the Energy sector. 

Funds reserved for research and developing alternative means of 

energy are usually under-utilized. An overhaul of the justice 

system and laws implemented to fight corruption are outdated 

and unresponsive to the present reality. 

2.3 Inadequate Laws, Policy and Ineffective 

Administration. 

There is the need for better policy, laws and effective 

administration to execute these laws for a better energy sector. 

3.0 CANADIAN SOURCES OF RENEWABLE ENERGY 

AND ADAPTABILITY TO NIGERIAN SYSTEM 

3.1 Solar Energy 

Energy from the sun is the primary source of energy for all 

surface phenomena and life on earth. Solar energy is transferred 

                                                           
8 C.D. Getter, T.G., Ballou, and C.B. Koons, (1985). “Effects of dispersed oil on 

Mangroves: Synthesis of a seven-year study” Marine Pollution Bulletin, 16:318-324 
9 R.S. Knowles, “The First Pictorial History of the American Oil and Gas 

Industry, 1859-1983” (Ohio University Press: Athens, 1983) OH. 169pp. 
10 P. Kuruk, (2004) “Customary Water Laws and Practices: Nigeria” 

http:/www.fao.org/legal/advserv/ FOA/UCNCS.Nigeria.pdf  
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to the earth through radiation and the energy reaching the top of 

the earth‟s atmosphere.11  Solar energy accounts for 3.5 per cent 

of electricity generation in Canada. Canada‟s use of solar energy 

has increased in recent years, although it remains relatively small 

in terms of market penetration. Installed capacity for solar 

thermal power has seen annual compound growth rate of 13.8 

per cent since 2004. The 2008-2014 period was marked by the 

significant growth of installed capacity for solar photovoltaic 

power, which in 2014, reached 1,843 megawatts of installed 

capacity.12 

Nigeria on the other hand, having a land mass of 923,768 sq.km, is 

situated in the West African region receives abundant13 sunshine 

all the year round being just above the equator. The sunshine 

duration averages 6.5 hours daily.  This energy source could be 

available for 26% of the day (9.00am-4.00pm). This is coupled with 

the North with a very hot and sunny weather. This energy source 

therefore holds a very great potential for Nigeria if properly 

harnessed. 

3.2 Wind Power 

Wind power is the energy derived from wind to produce 

mechanical energy or electricity and it is generated by windmills 

or ship sails. A collection of wind turbines in an area is referred to 

as a wind farm. When it is erected on landed areas it is called on-

shore wind energy electricity generation. If it is erected on bodies 

of water especially in the oceans to leverage on heavy wind 

                                                           
11 The history of solar energy being used to generate electricity using 

photovoltaic cells can be traced back to 1876 when William Grylls Adam and 

his student Richard Evans Day discovered that solid material – selenium – 

produced electricity when exposed to light. Selenium photovoltaic cells were 

converting light to electricity at about 1 to 2 percent efficiency. 
12 Natural resource Canada available at 

http://www.nrcan.gc.ca/energy/renewable-electricity/7295#solar  
13 Average flux of 5.55 kWh per square meter per day. This implies that Nigeria 

receives 4.851x 1012 kWh of energy per day from the sun. 

http://www.nrcan.gc.ca/energy/renewable-electricity/7295#solar
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generated by ocean currents; it is referred to as off-shore wind 

energy electricity generation.14  

Canada has large areas with excellent wind resources and 

therefore a significant potential for the expansion of wind-

generated power. Some of the highest quality areas are offshore 

and along coastlines. Installed wind power capacity in Canada has 

expanded rapidly in recent years and is forecasted to continue to 

grow at a rapid pace due to increased interest from electricity 

producers and governmental initiatives. As of December 31, 2014, 

Canada had over 5,130 wind turbines operating on 225 wind 

farms for a total installed capacity of 9,694 megawatts, compared 

with only 60 wind turbines, 8 wind farms and 27 megawatts in 

1998. The provincial leaders in wind power capacity are Ontario, 

Quebec, and Alberta.15 

3.3 Biomass 

Biomass is any organic material that has stored sunlight in the 

form of chemical energy; these include; plants, agricultural crops 

or residues, municipal wastes and algae. Biomass resources of 

Nigeria can be identified as wood, forage grasses and shrubs, 

animal waste and waste arising from forestry, agricultural, 

municipal and industrial activities, as well as, aquatic biomass. The 

energy from biomass will go a long way as an alternative source 

for power generation in Nigeria if properly developed. 

3.4 Geothermal Energy 

Geothermal energy is heat energy generated and stored in the 

earth; it is generated from the radioactivity decay and continual 

heat loss from the earth‟s formation. This serves as another 

                                                           
14 Alta Wind Energy Centre (AWEC) in Tehachapi, California is currently the 

largest on-shore wind farm with operating capacity of 1,020MW and the largest 

Off-shore wind farm with generation capacity of 630MW is found in London 

array wind farm, UK. Therefore, wind power potential cannot be 

underestimated in energy generation. 
15 Wind Energy, Natural resource Canada. 
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source of Energy for Canada.16 This is also another form of energy 

for Nigeria.  

3.5 Nuclear Power 

The use of nuclear reactors in the generation of energy is a more 

efficient means of energy. There are however factors that might 

growth of this source of Energy in Nigeria. These factors include 

lack of expertise, incompetence, corruption, finance, etc. 

3.6 Thermal Energy 

Thermal energy is the internal energy of a system due to the 

movement of particles by virtue of its temperature. Thermal 

power stations make use of this principle to heat water into 

steam which turns a steam turbine to generate electricity. The 

steam is thereafter condensed and recycled. Heat for steam 

production can be produced by burning coal, fuel oil or natural 

gas, nuclear reactors, geothermal and solar thermal.17 This is also 

another source of Energy for Nigeria. 

4.0 CONCLUSION AND THE WAY FORWARD  

There is a need for Nigeria to explore an energy mix by 

combining both; renewable or non-renewable sources of energy. 

There is a need for several bilateral agreements and Technology 

Transfer Agreements, between more developed countries who 

have explored both renewable and non-renewable sources of 

energy like; Canada, New Zealand, United States of America, 

Denmark and Nigeria. 

                                                           
16 The highest temperature geothermal resources are located in British 

Columbia, Northwest Territories, Yukon, and Alberta; heat and power 

generation projects are being considered with the demonstration projects 

under way. The South Meager project in British Columbia is the most advanced 

geothermal power project in Canada. See Natural resource Canada. 
17 Steam engines for electricity generation started in 1882 and since then, 

different power stations has been established using improved technology to 

generate electricity; an example is the Mohave generating station near Laughlin 

in Nevada that is fuelled by coal with capacity of 1580 MW. 
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There is the need for a more efficient legal framework the policies 

of Government on energy and renewable resources and above all, 

an effective and efficient government focused on achieving the 

task of diversifying our energy sector. 

 


