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ABSTRACT 

The importance of forum selection clauses in maritime disputes cannot 

be overemphasised. Amongst other things, they help to ensure certainty, 

predictability and orderliness which are indispensable to maritime and 

international trade agreements. It has therefore become commonplace 

for parties to maritime and international trade agreements to insert 

clauses stating the court of the Country where they want any possible 

dispute that might arise, settled. Thus, no other Court, (apart from the 

Court of the country specified) has the jurisdiction to entertain the 

matter. Unfortunately, parties still sometimes refer disputes arising from 

such maritime contracts to the Forum Courts in breach of the clause. 

This article is an attempt to analyse the approach of the Nigerian 

Courts in light of the Forum Selection and Foreign Arbitration Debate as 

well as the current position of the Nigerian Jurisdiction in light of Section 

20 of the Admiralty Jurisdiction Act. 

1.0   INTRODUCTION 

Parties to a maritime contract have a plethora of options when 

trying to resolve a dispute. The parties also have the option of 

agreeing on the geographic location for the dispute even if that 

location has no relationship to the dispute. The clause in a 

maritime contract designating the place for dispute resolution is 

called “forum selection clause” (also called jurisdiction clauses, 
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choice-of-court clauses and choice-of-forum clauses).1 A forum 

selection clause might designate a particular country, state or 

court as the forum. It might also refer to the designated forum in 

more general terms such as the origin port or the destination 

port.2 Parties to agreements featuring such contracts can 

generally count on them being respected.3 A forum selection 

clause may or may not be exclusive. A typical exclusive 

jurisdiction clause is that usually inserted in bills of lading thus: 

“Any dispute arising under this Bill of Lading shall be decided in 

the country where the „carrier‟ has his principal place of 

business…”4 An example of a non-exclusive jurisdiction clause is 

a clause which merely permits an action to be instituted in a 

forum which would not have been the natural forum or the forum 

conveniens. The validity of a jurisdiction selection clause as well as 

its interpretation especially so as to determine whether it is 

exclusive or otherwise is a matter for the proper law of the 

contract.5  

By virtue of an exclusive forum selection clause, contracting 

parties can be denied the opportunity to sue in a jurisdiction 

where they would otherwise be entitled to sue and conversely be 

amenable to being sued in places which, in the absence of such a 

clause, could not assert jurisdiction over them.6 The justification 

for this is, broadly speaking, that forum selection clauses are 

contract terms like any other: they have found their way into an 

agreement because, in the parties‟ judgment, they maximize value. 

Even if they appear to be to one party‟s disadvantage, some quid 

pro quo was presumably involved in their incorporation into the 

                                                           
1 M. Raia, ”Forum Selection Clauses in Maritime Contracts”, available online at: 

http://www.bullivant.com/mobile/showaticle.aspx?show=6622& (accessed  
2 ibid 
3 See ZI Pompey Industrie v ECU-Line NV 2003 SCC 27 
4 See British Aerospace Plc v Dee Howard Co. [1993] Lloyd‟s Rep. 368  
5 ibid 
6 V. Black and S.G.A Pitel, “Forum-Selection Clauses: Beyond the Contracting 

Parties”, available online at: http://www.law.cam.ac.uk/repo-

documents/pdf/events/PILConf/FORUM_SELECTION_CLAUSES_BEYOND_T

HE_CONTRACTING_PARTIES.pdf 

http://www.bullivant.com/mobile/showaticle.aspx?show=6622&
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contract in question. Efficiency, certainty and fairness all argue in 

favour of enforcing such provisions.7 As with arbitration clauses, 

it has come to be accepted that general principles of pacta sunt 

servanda8 should incline courts to give effect to forum selection 

clauses, at least in most cases.9 This evolution in the law is 

attractive to many commercial entities and such clauses have 

come to be widely used, privatising a portion of the law of civil 

procedure by converting rules of personal jurisdiction into a set 

of default terms that are routinely varied by contract.10 The 

parties to a maritime contract are not required to specify a 

forum for dispute resolution. If they do not specify a place, a 

court will consider alternatives including the place where the 

contact was made, or where the breaching party is located, or 

where the contract was to be performed.11 

Forum selection clauses raise some concerns, especially with 

regards to the fact that the premise that these clauses are freely 

negotiable appears to be unfounded. Where such provisions are 

buried12 deep in the boilerplate of non-negotiable maritime 

standard-form contracts, including clickwrap agreements,13 there 

is a fear that unwary parties – and in particular unsophisticated, 

under-resourced consumers14 - may become victims of an abuse 

of contracting power. It has been said that, sometimes where a 

particular maritime suit may be litigated may have determinative 

effect on the outcome of the suit. Thus, where there are forum 

selection clauses, which were inserted in circumstances where 

there is an abuse of contracting power, courts might harbour 

                                                           
7 ibid 
8 All agreements must be kept. This is a cardinal principle of the law of 

contract. 
9 ibid 
10 ibid 
11 Supra note 1 
12 See Carnival Cruise Lines Inc v Shute 499 US 585 (1991) 
13 K.M. Das, “Forum-Selection Clauses in Consumer Clickwrap and 

Browsewrap Agreements and the „Reasonably Communicated‟ Test”, (2002)  

77 Washington Law Review 481 
14 See Carnival Cruise Lines Inc v Shute 499 US 585 (1991) 
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misgivings.15 As a result of this, some countries have enacted 

legislations restricting the effectiveness of such clauses in such 

circumstances. This approach however, does not appear to 

favour the public policy principle of pacta sunt servanda.  

In addition to the concerns expressed above, it has also been said 

that there are reasons why forum selection clauses should not be 

treated quite the same way as other contract terms.16 Arguably 

the question is not entirely one of private law.17 Although the 

orientation advocated by Adrian Briggs – namely, that there 

exists “no distinction in principle between a contract to sell and a 

contract to sue”18 – has largely carried the day, it may overstate 

the case by ignoring the state‟s interest in the matter. Regardless 

of how this debate is resolved, however, for most cases the 

starting point is still that forum selection clauses are legitimate – 

indeed helpful – contract terms that are in no way against public 

policy and that are presumptively worthy of enforcement.19  

An exclusive forum selection clause also raises the concern of 

whether the forum selection clause has the effect of ousting the 

jurisdiction of any court other than the selected court.20 Courts 

and Legislations the world over, in response to this concern, have 

adopted various approaches to interpreting forum selection 

clauses. The next section addresses the approach of the English 

Courts to forum selection clauses. 

 

 

                                                           
15 Supra note 6 
16 ibid at 2 
17 ibid 
18 A. Briggs, Agreements on Jurisdiction and Choice of Law (Oxford: Oxford 

University Press, 2008), p. 195. 
19 Supra note 13 
20 H.A. Olaniyan Ph.D, “A Review of Judicial and Legislative Approach of 

Nigeria to Discretionary Jurisdiction over Foreign Causes”, (2012) 3 

International Journal of Business and Social Science 209 
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2.0   THE APPROACH OF THE ENGLISH COURTS 

TO FORUM SELECTION CLAUSES 

At Common law, the original rule was that; where the provisions 

of a contract contain a foreign jurisdiction clause, then prima facie 

the English Court would stay any proceedings brought in breach 

of such a clause and would only allow the action to proceed 

where it is satisfied that it is just and proper to do so.21 A new 

rule later evolved which stated that private parties to a maritime 

contract cannot oust the jurisdiction of a court. Thus, courts in 

common law jurisdictions did not ordinarily regard themselves 

bound by a foreign jurisdiction selection clause.22 The implication 

of this was that the courts in common law jurisdictions simply 

disregarded the mandatory nature of parties‟ choice and applied 

convenience considerations in deciding whether or not to order 

a stay.23 The exclusive jurisdiction clause was thus a key factor in 

the exercise of the court‟s discretion instead of being the sole 

determinant of whether the court had jurisdiction.24  

The more modern rule or approach is traceable to the decision 

of Brandon J. in The Eleftheria25 where the facts were as follows: 

the plaintiffs were the owners of cargo laden on the vessel, “The 

Eleftheria”, which was to be carried from Romania to Hull, but 

was discharged at Rotterdam. The clause in the relevant bill of 

lading provided for the jurisdiction of the Court in Greece. The 

Romanian plaintiffs began an action in England but the defendant 

applied for stay of proceedings on the ground of the presence of 

                                                           
21 A. Atake, “Enforceability of Foreign Jurisdiction Clauses: The Nigerian 

Perspective”, available online at: 

http://www.mondaq.com/Nigeria/x/24995/Marine+Shipping/Enforcebility+of+Fo

reign+Jurisdiction+Clauses+The+Nigerian+Perspective accessed  
22 H.A. Olaniyan Ph.D, “Conflict of Laws and an Enlightened Self Interest 

Critique of Section 20 of the Admiralty Jurisdiction Act of Nigeria”, (2012) 1 

NIALS International Journal of Legislative Drafting (NIJLD) 30 
23 ibid at 31 
24 ibid 
25 (1969) 1 Lloyds LR 237 

http://www.mondaq.com/Nigeria/x/24995/Marine+Shipping/Enforcebility+of+Foreign+Jurisdiction+Clauses+The+Nigerian+Perspective
http://www.mondaq.com/Nigeria/x/24995/Marine+Shipping/Enforcebility+of+Foreign+Jurisdiction+Clauses+The+Nigerian+Perspective
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a valid foreign jurisdiction clause.26 In reviewing the authorities, 

Brandon J. formulated the following guiding principles in deciding 

whether to order a stay or not in deference to an exclusive 

foreign jurisdiction clause. These principles which have become 

known as the “Brandon Test” grant the English courts the 

discretion on whether to follow a forum selection clause or not 

after a consideration of the principles and they are as follows: 

1. Where plaintiffs sue in England in breach of an 

agreement to refer disputes to a foreign court, and the 

defendants apply for a stay, the English Court, assuming 

the claim to be otherwise within the jurisdiction, is not 

bound to grant a stay but has the discretion whether 

to do so or not. 

2. The discretion should be exercised by granting a stay 

unless strong cause for not doing so is shown. 

3. The burden of proving such strong cause is on the 

plaintiffs. 

4. In exercising its discretion the Court should take into 

account all the circumstances of the particular case. 

5. In particular, but without prejudice to (4), the following 

matters, where they arise, may be properly regarded: 

(a) In what country the evidence on the issues of fact 

is situated or more readily available and the effect 

of that on the relative convenience and expense of 

trial as between the English and foreign courts. 

(b) Whether the law of the foreign court applies and, if 

so, whether it differs from English law in any 

material respects. 

(c) With what country either party is connected and 

how closely. 

(d) Whether the defendants genuinely desire trial in 

the foreign country, or are only seeking procedural 

advantages. 

                                                           
26 Supra note 18 
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(e) Whether the plaintiffs would be prejudiced by 

having to sue in the foreign court because they 

would 

(i) Be deprived of security for that claim; 

(ii) Be unable to enforce judgment obtained; 

(iii) Be faced with a time-bar not applicable in 

England‟ for political, racial, religious or 

other reasons be unlikely to get a fair trial. 

The implication of these guiding principles as stated by Brandon J. 

is that where an English court is faced with a forum selection 

clause; it may only order a stay where a party institutes an action 

in England in breach of the forum selection clause after a 

consideration of these principles, i.e. it is not bound by such a 

clause and only decides whether to follow it after taking 

cognizance of the convenience factors. It would therefore seem 

that the English courts in exercising their discretion are 

encouraged to take into cognizance the surrounding 

circumstances of the case.27 Thus, where the circumstances are 

such that there are no compelling reasons for granting a stay, the 

courts would hold the parties to their agreement by giving effect 

to the foreign jurisdiction clause.28 

It is worthy of note that the principles enunciated by Brandon J. 

have been accepted by the English Court of Appeal,29 and the 

House of Lords30 and represents the current state of the law on 

the issue of foreign jurisdiction clauses of forum selection clauses 

in England. Thus, in Donohue v Armco Inc31 Lord Bingham stated as 

follows; 

If contracting parties agreed to give a particular 

court exclusive jurisdiction to rule on claims 

between those parties, and a claim falling within the 

                                                           
27 ibid 
28 ibid 
29 The El Amiva (1981) 2 LR 119 
30 Trendtex Trading Corporation J. Credit Suisse (1982) AC 679 
31 [2002] 1 All ER 749 
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scope of the agreement is made in proceedings in a 

forum other than that which the parties have 

agreed, the English court will ordinarily exercise its 

discretion (whether by granting a stay of 

proceedings in England, or by restraining the 

prosecution of proceedings in the non-contractual 

forum abroad, or by such other procedural order 

as is appropriate in the circumstances) to secure 

compliance with the contractual bargain, unless the 

party suing in the non-contractual forum (the 

burden being on him) can show strong reasons for 

suing in that forum.32  

3.0  THE APPROACH IN OTHER JURISDICTIONS TO 

FORUM SELECTION CLAUSES IN MARITIME 

DISPUTES 

Forum selection clauses in maritime contracts are usually a 

standard form provision inserted to protect the carriers from 

being sued in jurisdictions whose laws they are not familiar with. 

This situation might not be favourable to the consignors who may 

find it difficult to institute actions in the forum selected as they 

may not be able to afford the cost or convenience of travelling or 

it may not be economic for them to incur such expense. In light 

of this fact, states practice varies on the issue of forum selection 

clauses. Many states of the world have enacted laws to authorize 

their courts to disregard such clauses in bills of lading and assume 

jurisdiction which they ordinarily possess as of right.33 

The US courts for example do not plainly disregard a forum 

selection clause. In The Bremen v Zapata Off-shore Co,34 the 

contracting parties chose London as their forum. Zapata 

                                                           
32 See The Fehmarn (1958) All ER 333, 335 
33 Tetley, “Arbitration & Jurisdiction in Carriage of Goods by Sea and 

Multimodal Transport – Can we have international uniformity?” , (1998) ETL 

735 
34 407 US 1 (1972) 
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contested the London forum as inconvenient, but the court held 

that as Zapata had agreed to the clause; any inconvenience that 

would result from litigating in the contractual forum was clearly 

foreseeable at the time of contracting. To escape litigation in the 

contractual forum, parties who freely contracted for the forum 

must show that litigation in that forum “will be so gravely difficult 

and inconvenient that the parties will for all practical purposes be 

deprived of their day in court.”35 Otherwise, holding parties to 

their bargain would not be “unfair, unjust or unreasonable.”36 

However, in Bonny v Society of Lloyds,37 the court recognized some 

exceptions to the rule formulated in the earlier case and these 

exceptions came to be known as the “Bonny factors.”  The effect 

of these exceptions is that the forum selection clause is valid and 

enforceable unless the party opposing the enforcement of the 

clause shows any of the following: 

(1) That the clause is included in the contract as a result of 

fraud, undue influence, or overwhelming bargaining power. 

(2) That the selected forum is so gravely difficult and 

inconvenient that the complaining party will for all practical 

purposes be deprived of its day in court. 

(3) That the clause is contrary to a strong statutory or 

judicially declared public policy of the forum in which the 

suit is brought.38 

Similarly, in Northwestern National Insurance Company v Donovan,39 

the court stated that a party who agrees to a mandatory forum 

selection clause waives all objections to the chosen forum based 

on convenience or cost. 

In Australia, Section 11 of the Australian Carriage of Goods by Sea 

Act 1991, as amended by the Carriage of Goods by Sea Regulations 

1998 provides that an agreement (whether made in Australia or 

                                                           
35 ibid  
36 ibid 
37 3 F 3d 156 (7th Cir. 1993) 
38 See A.A.R Inter Inc. v Nimelias Ent. S.A. 250 F 3d 525 
39 916 F 2d 372 (7th Cir 1990) 
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elsewhere) has no effect so far as it purports to inter alia oust the 

jurisdiction of the Australian courts in respect of a contract of 

carriage, bill of lading or other nonnegotiable instrument to which 

the amended Hague Rules apply. These provisions cover both 

inward and outward carriage where Australia or any of its 

constituent states is the port of shipment or discharge.40 This 

appears to be in line with the common law approach to forum 

selection clauses. 

In New Zealand the approach appears to be similar to that at 

common law. The Maritime Transport Act 199441 precludes the 

ouster of New Zealand jurisdiction by foreign jurisdiction clauses 

in bills of lading, similar documents of title or nonnegotiable 

documents covering shipments to and from New Zealand. The 

Act however permits foreign Arbitration clauses.42 

Furthermore, in South Africa, the Carriage of Goods by Sea Act43 

permits any person carrying on business in the Republic, as well as 

the consignee or holder of any bill of lading, waybill or like 

document for the carriage of goods inbound to South Africa, to 

bring an action on the bill, waybill or document before the 

competent court in the Republic, “notwithstanding any purported 

ouster of jurisdiction, exclusive jurisdiction clause or agreement 

to refer any dispute to arbitration.”44 

In Canada, the Marine Liability Act45 provides the marine cargo 

claimant with the option of suing or arbitrating in Canada, despite 

the presence in the bill of lading of a foreign jurisdiction or foreign 

arbitration clause, under certain conditions, viz: 

                                                           
40 Supra note 20 at 34 
41 No. 104 of 1994, Section 210(1) and (2) 
42 Supra note 38 
43 Act 1 of 1986, Section 3(1) and (2) 
44 Supra note 38 
45 Section 46 
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(a) The actual port of loading or discharge, or the intended 

port of loading or discharge under the contract, is in 

Canada; 

(b) The person against whom the claim is made resides or has 

a place of business, branch or agency in Canada; or 

(c) The contract was made in Canada.46 

Maritime contracts containing forum selection clauses are 

recognised by Chinese maritime courts only where the country 

concerned recognises the People‟s Republic of China‟s jurisdiction 

clauses in bills of lading. As of 1997, only Dutch and German 

jurisdiction clauses were recognised in the People‟s Republic of 

China‟s maritime courts.47  

In France, under Article 48 of the Nouveau Code de Procedure 

Civile, forum selection clauses in bills of lading may only be invoked 

against merchants and these clauses must figure prominently in 

the bills. The court selected must be clearly identified in the bill 

and, although the requirement that the shipper sign the bill was 

repealed in 1987, it must nevertheless be proven that the cargo 

genuinely consented to the clause, making such proof resting with 

the carrier.48 

Therefore, it appears that with the exception of Canada, China, 

France and the US; all the other jurisdictions examined above 

have adopted the common law discretionary approach to forum 

or jurisdiction selection clauses. It must be admitted however that 

the approach in Canada, China, France and the US is somewhat 

peculiar. We shall now turn to the approach of Nigerian courts to 

forum or jurisdiction selection clauses in maritime disputes. 

 

                                                           
46 Supra note 20 at 35 
47 See Zhang Jinxian, China’s Maritime Courts and Justice, I.C.C International 

Maritime Bureau, (London: Witherby Publishers 1997) p. 48 
48 Supra note 44 
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4.0   THE APPROACH OF THE NIGERIAN COURTS 

TO FORUM SELECTION CLAUSES IN MARITIME 

DISPUTES 

In discussing the approach of the Nigerian Courts to forum or 

jurisdiction selection clauses in maritime contracts, it is pertinent 

that it be discussed from the following standpoints: 

(i) The Anglo-Nigerian Judicial Approach 

(ii) Section 20 of the Admiralty Jurisdiction Act 

4.1 The Anglo-Nigerian Judicial Approach 

The belief that the Nigerian Courts have adopted the common 

law discretionary approach in light of the Brandon Test discussed 

above is widely supported.49 It is also believed that prior to the 

decision of the Supreme Court in Sonnar Nigeria Limited v. 

Partenreedri M.S. Nordwind (owners of the ship M.V. Nordwind)50 

which followed the decision in The Eleftheria,51 the attitude of the 

Nigerian Courts to forum or foreign jurisdiction selection clauses 

had varied between a strict adherence to its terms, on the one 

hand and an intricate attempt to avoid its effect on the other.52 

We shall now examine some of the cases involving forum 

selection clauses in maritime contracts decided by the Nigerian 

Courts.  

In Adesanya v Palm Line Ltd,53 when faced with a forum selection 

clause, Adefarasin J. stated thus: 

The appellant‟s contention, if I understand it rightly, is not 

that this court lacks jurisdiction but rather that the court 

should in exercise of its discretion grant a stay of this 

proceedings on the ground that the proper law to be 

applied is English law… The principle of law to be followed 

                                                           
49 Supra note 18 at 210 
50 (1987) 4 NWLR 520, 546 
51 Supra note 23 
52 Supra note 19 
53 (1967) 1 NSL 118 
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to my mind is that which requires that where the parties 

expressly stipulate that their contract shall be governed by 

a particular law, that law shall be the proper law of the 

contract… This principle must however be applied subject 

to the circumstances of each case.54 

Further dwelling on this point, the learned trial judge remarked: 

What I must apply my mind to is whether in the peculiar 

circumstances of the case I ought to exercise my 

discretion in favour of the Respondent notwithstanding 

that the parties had by their own act chosen a foreign 

tribunal.55 

Having reviewed the surrounding circumstances of the case, the 

learned trial judge, in that case, refused to adhere to the foreign 

jurisdiction clause; on the basis that the case was more closely 

connected with Nigeria.56  

Similarly, in Herb v Devimco,57 in deciding a dispute relating to a 

forum selection clause, the Court of Appeal in refusing to grant a 

stay held that the matter could be instituted in Nigeria as the 

action was for the inducement of the breach of a contract that 

was made in Nigeria and the breach also occurred in Nigeria.58 

Furthermore, in Sonnar Nigeria Limited v. Partenreedri M.S. Nordwind 

(owners of the ship M.V. Nordwind)59 otherwise known as The 

Nordwind Case. In this case, the maritime dispute arose out of an 

international contract of affreightment. The plaintiffs (Nigerian 

Companies) claimed damages for a breach of contract arising from 

non-delivery of par-boiled long grain rice shipped to Lagos from 

Bangkok on board the M.V. Nordwind. The first, second and third 

                                                           
54 ibid 
55 ibid 
56 Supra note 19 
57 [2001] 52 WRN 19 
58 Supra note 18 at 206 
59 Supra note 48 
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defendants are based and carry on business in Germany, Liberia 

and Thailand respectively. The plaintiffs and the defendants 

entered into an agreement which was evidenced by a bill of lading. 

Clause 3 of which provides; “any dispute arising under the bill should 

be decided in the country where the carrier has its principal place of 

business and according to the law of such country.”  

In breach of the above clause, the action was instituted before the 

Federal High Court in Nigeria. After considering an application 

challenging the suit filed by the plaintiffs, the Federal High Court 

ruled that the German Court should decide the dispute according 

to German law since the first defendant had his principal place of 

business in Germany. Dissatisfied, the plaintiffs appealed to the 

Court of Appeal which dismissed the appeal. Upon further appeal 

to the Supreme Court, the Court applied the principles 

enunciated by Brandon J. in The Eleftheria as the proper state of 

the law with regard to foreign jurisdiction clauses, but however, 

declined to give effect to the foreign jurisdiction clause on the 

basis that the Plaintiffs‟ claim was already statute barred under 

German law and as such the Nigerian Court ought to exercise its 

discretion to entertain the suit. 

This decision has been hailed to be the most illuminating 

discussion on the approach to foreign jurisdiction clauses in 

Nigeria and represents the current state of our laws.60 Apart from 

clearly adopting the Brandon Test as the current legal position, it 

went on to state that such clauses in commercial contracts are no 

longer seen as conclusive.61 It would therefore seem, that where 

proceedings are commenced in breach of an agreement to refer 

dispute to a foreign court, the Nigerian courts are not bound to 

stay its proceedings on account of the foreign jurisdiction clause 

but will exercise its discretion in the matter.62 The court proceeds 

from the principle that parties should be held to their contract 

                                                           
60 Supra note 19 
61 ibid 
62 ibid 
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(pacta sunt servanda) and this puts the burden on the plaintiff to 

show why the proceedings should continue in spite of the foreign 

jurisdiction clause.63  

In Nika v Lavina,64 the Supreme Court adopted paragraphs 4 and 5 

of the Brandon Test which essentially enjoins the court‟s 

discretion on the bases of convenience factors as the forum 

where evidence of the issues in fact is situated, the proper law, 

the connection of either party with the competing forums, 

whether the defendant is merely seeking procedural advantages, 

possibilities of prejudice to the plaintiff by such possibilities as his 

being deprived of security for the claim or being unable to enforce 

any judgment obtained, or being faced with a time bar not 

applicable in England or being unable for political, religious or 

other reasons to get a fair trial.65 It is imperative to note that 

although the dicta in this case suggested otherwise, the Supreme 

Court did not depart from The Eleftheria principle. The decision to 

stay jurisdiction turned on the facts that the claimant did not meet 

the requirement in Paragraph III of the Brandon Test as it did not 

file any counter affidavit to prove its argument that it will be 

prejudiced by a trial in Germany; the selected forum.66 

The Nigerian court has also applied the Brandon Test and refused 

to grant a stay in many other cases. In Laura Ubani v Jeco Shipping 

Lines & Anor,67 the court refused to grant stay as the action had 

been statute barred in the selected forum. Similarly, in Inlaks 

Limited v Polish Ocean Lines,68 the court refused to grant stay as the 

action had been statute barred in the selected forum and 

witnesses and evidence were in Nigeria. 

It therefore appears that the Nigerian Courts have adopted the 

common law approach of exercising it jurisdiction on whether to 

                                                           
63 ibid 
64 [2002] 8 WRN 95 CA  
65 Supra note 18 at 207 
66 Supra note 20 at 33 
67 (1989) 3 NSC 500 
68 (1989) 3 NSC 588 
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follow a forum selection clause. There are however, views that 

this position has changed.69 The two extreme positions are either 

that the exclusive jurisdiction clause is decisive or that it is not 

relevant.70 Neither position represents The Eleftheria principle. In 

both cases where the courts had assumed or declined jurisdiction 

they had not openly rejected the convenience factors in Paragraph 

V of the Brandon Test and so it is difficult to conclude that the 

courts have abandoned that principle.71 The writer believes this 

position is more reflective of the approach of the Nigerian courts 

to forum selection clauses. This is due to the fact that the cases 

examined above all reveal that the Nigerian courts in either 

deciding to grant a stay or refusing to grant a stay due to a forum 

selection clause in a maritime contract is usually guided by the 

principles enunciated by Brandon J. It would therefore be accurate 

to state that the approach of the Nigerian Courts to forum 

selection clauses in maritime contracts has been to exercise the 

discretion whether to be bound by them or not. However, as will 

be discussed in the next sub-section, this was the position of the 

law until the coming into force of the Admiralty Jurisdiction Act. 

4.2 Section 20 of the Admiralty Jurisdiction Act72 

As discussed above, most jurisdictions have laws that restrict or 

limit the scope of forum selection clauses in the bid to protect 

the interest of those who may want to invoke their jurisdiction. 

In addressing the same issue, Nigeria enacted Section 20 of the 

Admiralty Jurisdiction Act. The section has done away with the 

discretion exercised by judges when faced with forum selection 

clauses in maritime or admiralty matters. It declares null and void 

any agreement which purports to oust the jurisdiction of the 

Nigerian court where any of the following conditions are listed: 

                                                           
69 A.A. Olawoyin, “International Trade Disputes and Forum Selection in Bills of 

Lading – Contemporary Development in Nigeria”, (2011) Kuramo Journal of Law 

and Development  
70 Supra note 20 at 33 
71 ibid 
72 Cap. A5, LFN, 2004 
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(a) The place of performance, execution, delivery, act or 

default is or takes place in Nigeria; or 

(b) Any of the parties resides or has resided in Nigeria; or 

(c) The payment under the agreement (implied or 

express) is made or is to be made in Nigeria; or 

(d) In any admiralty action or in the case of a maritime 

lien, the plaintiff submits to the jurisdiction of the court 

and makes a declaration to that effect or the res is 

within Nigerian jurisdiction; or 

(e) It is a case in which the Federal Government or a State 

of the Federation is involved and the Government or 

state submits to the jurisdiction of the court; or 

(f) There is financial consideration accruing in, derived 

from, brought into or received in Nigeria in respect of 

any matters under the admiralty jurisdiction of the 

court; or 

(g) Under any convention for the time being in force to 

which Nigeria is a party the national court of a 

contracting stat is either mandated or has a discretion 

to assume jurisdiction; or 

(h) In the opinion of the Court, the cause, matter or 

action should be adjudicated upon in Nigeria. 

There are different opinions on the nature of this section. It has 

been stated that it enacts the principle in the Brandon Test as 

adopted by the Nigerian courts.73 A contrary opinion has also 

been expressed that the provision does away with the need to 

engage in any balancing of convenience factors on the part of both 

parties where the plaintiff is able to show any one of the events in 

(a) to (g). Consequently, it confers mandatory and not 

discretionary jurisdiction in all admiralty causes where any of the 

                                                           
73 This is the view of Omolola Ikwuagwu (Mrs.), LL.M, ACI Arb. (U.K.), Senior 

Associate Aluko & Oyebode in a paper she presented at the Annual Seminar of 

the Nigerian Maritime Law Association held at the Shell Hall, MUSON Centre, 

Lagos on 13th and 14th May 2003. The paper is published on the web. See 

www.aluko-oyebode.com_uploads.  
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events listed in (a) to (g) has been satisfied.74 The writer sees 

reason with the latter opinion on the nature of this section and 

respectfully disagrees with the former opinion. This is due to the 

fact that Section 20 cannot possibly be said to be the enactment 

of the Brandon Test as adopted by the Nigerian courts for the 

following reasons. First, the Nigerian cases examined above reveal 

that the Nigerian courts have adopted the test as it applies in 

England i.e. the court has discretionary jurisdiction to comply with 

a forum selection clause in a maritime dispute. Thus, section 20 

cannot be said to be the enactment of the Nigerian courts‟ 

adoption of the Brandon test. Second, the Brandon Test as 

applied and adopted by the Nigerian courts confers a 

discretionary jurisdiction on the Nigerian Courts in the face of a 

forum selection clause in a maritime contract whilst section 20 

confers a mandatory jurisdiction on the Nigerian courts to ignore 

a forum selection clause in a maritime contract.  

Olawoyin opined, and this writer is inclined to agree, that this 

section does not reckon with the demands of comity in the more 

general sense of courtesy, goodwill and reciprocity which does 

not unduly fetter the discretion of justice in determining the most 

appropriate forum in the circumstance of each case.75 

It has also been stated that the use of the words, “null and void” 

in the section admits of significant problems of interpretation as 

the intention is not to nullify the entire agreement but to give the 

court the power to disregard any jurisdiction clauses in 

commercial agreements.76 It was for this reason that Uwaifo J.C.A 

as he then was in Owners of M.V. Lupex v Nigerian Overseas 

                                                           
74 Supra note 18 at 212 
75 A.A. Olawoyin, “Forum Selection Disputes Under Bills of  Lading in Nigeria: 

A Historical and Contemporary Perspective” (2005) 29 Tulane Maritime Law 

Journal 256 
76 Supra note 19 
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Chartering and Shipping Ltd,77 criticised the section as being 

“wrongly thought and badly drafted.” 

There is also the question of whether this section applies to 

foreign arbitration clauses. Thus, in Owners of M.V. Lupex v Nigerian 

Overseas Chartering and Shipping Ltd,78 the Supreme Court 

emphasised the principle that an arbitration agreement merely 

postpones the right of disputing parties to resort to litigation 

whenever there is an election to submit the dispute under their 

contract to arbitration. The court by so doing, affirmed the 

binding the nature of an arbitration agreement by granting a stay 

of proceedings in a case (that has issues falling within the purview 

of the Admiralty Jurisdiction Act) instituted in breach of an 

arbitration agreement.  

Furthermore, the Court of Appeal in Lignes Aeriennes Congolese v 

Air Atlantic Nigeria Ltd,79 stated thus: 

Though the Appellant had made heavy whether 

about the Arbitration Clause contained in the lease 

agreement between the parties in his brief of 

argument, the lower court did not make any finding 

or pronouncement on it. In any event the 

Arbitration Clause did not seek to oust the 

jurisdiction of the court as all it did was to allow 

parties avenues and possibilities of settling disputes 

amicably out of court. The position of the law is that 

an arbitration clause in agreements generally does 

not oust the jurisdiction of the court or prevent the 

parties from having recourse to the court in respect 

of disputes arising there from. A party to an 

agreement with an arbitration clause has the option 

to either submit to arbitration or to have the 

dispute decided by the court. The choice of 

                                                           
77 (1993 – 1995) NSSC 182 
78 ibid 
79 (2005) 11 CLRN 55 
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arbitration does not bar resort to the court to 

obtain security for an eventual reward. 

There are also authorities that go the other way. In M.V. Panorama 

Bay v Olam Nig Plc,80 the court held that section 20 of the 

Admiralty Jurisdiction Act overrides sections 4 and 5 of the 

Arbitration and Conciliation Act. The implication of this is that 

Section 20 can be applied to defeat an application for stay in order 

for the claimant to honour his obligation under the contract to 

submit to arbitration.  

There are also academic opinions on this matter. Olaniyan is of 

the opinion that: 

Section 20 of the Admiralty Jurisdiction Act did not 

annul foreign arbitration clauses, such clauses have 

been nullified by the combined effect of Article 

22(3) and 22(4) of the Hamburg Rules as 

domesticated which prescribed venues for 

arbitration and nullified any arbitration clauses that 

derogates from that prescription.81 

Olawoyin argues in this regard that foreign arbitration clauses and 

foreign jurisdiction clauses are both forum selection clauses. He 

therefore argues that;  

Conceptual distinction between foreign arbitration 

clauses and foreign jurisdiction clauses, if any, is 

one without a difference in the context of the 

appropriate forum for the adjudication of 

international commercial contracts… The clear 

intention behind section 20 is to render forum 

selection clauses invalid and ineffective… The 

congressional policy against the enforcement of 

foreign jurisdiction clauses should affect foreign 

                                                           
80 (2004) 10 CLRN 77 
81 Supra note 20 at 49 
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arbitration clauses as well… To require otherwise 

would result in ship owners and shipping lines 

plying Nigerian routes on a regular basis to develop 

a country-specific bill of lading that requires 

disputes to be resolved through arbitration in 

foreign lands in order to render the legislative 

intent expressed in the Admiralty Jurisdiction Act 

sterile.82 

With regards to the opinion of Olaniyan, the writer is inclined to 

agree in light of the nullification of foreign arbitration clauses by 

the Hamburg Rules. However, with regards to the argument put 

forward by Olawoyin, this writer respectfully disagrees in light of 

the provision of Section 10 (1) of the Admiralty Jurisdiction Act 

which provides as follows: 

(1) Without prejudice to any other power of the court –  

(a) Where it appears to the Court in which a 

proceeding commenced under this Act is pending 

that the proceeding should be stayed or dismissed 

on the ground that the claim concerned should be 

determined by arbitration (whether in Nigeria or 

elsewhere) or by the court of a foreign country; 

and 

(b) Where a ship or other property is under arrest in 

the proceeding, the Court may order that the 

proceeding be stayed on condition that the arrest 

and detention of the ship or property shall stay or 

satisfactory security for their release be given as 

security for the satisfaction of any award or 

judgment that may be made in the arbitration or in 

the proceeding in the court of the foreign country. 

                                                           
82 A.A. Olawoyin, “Safeguarding Arbitral Integrity in Nigeria: Potential Conflict 

between Legislative Policies and Foreign Arbitration Clauses in Bills of Lading” 

246, 255 
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Thus, the express provision of Section 10 shows that the 

draftsman intended that there be a distinction between a foreign 

jurisdiction clause and a foreign arbitration clause. The writer 

believes that the reasons for the distinction are as follows: 

First, as was stated by the Court of Appeal in Lignes Aeriennes 

Congolese v Air Atlantic Nigeria Ltd83 the purpose of an Arbitration 

Clause is not to oust the jurisdiction of the Court but to give the 

parties an alternative to the resolution of the dispute whilst the 

purpose of a forum selection clause is to oust the jurisdiction of 

any Court that has not been selected as the proper Court for the 

institution of the dispute. Thus, it is clear that the forum selection 

and foreign arbitration clauses cannot essentially be the same. 

Second, whilst Section 20 of the Admiralty Jurisdiction Act 

declares null and void any forum selection clause, Section 10 of 

the Admiralty Jurisdiction Act as well as Sections 4 and 5 of the 

Arbitration and Conciliation Act does not; it clearly states that 

the Court can order a stay of proceedings until the satisfaction of 

any award or judgment that may be made in the arbitration or in 

the proceeding in the court of the foreign country. Thus, both 

provisions reveal the clear intention of the draftsman and the 

difference inherent in both forum selection and foreign arbitration 

clauses. Whilst the former will be declared null and void, the 

latter will be given effect to by the Courts. 

Third, the opinion of Olawoyin84 is sound, in that it underscores 

the effect of a distinction between both clauses. It is also reflective 

of the is/ought dichotomy. Whilst he articulates the shortcomings 

of the present position and implicitly advocates that the current 

law be different, this writer opines that his stating that the 

distinction between both clauses is one without a difference for 

that reason is not the law for the reasons advanced above. 

Although, it is necessary that there be no distinction in light of the 

                                                           
83 Supra note 76 
84 Supra note 79 
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reasons given by Olawoyin, as the effect of a distinction could be 

disastrous; the current law on the issue is that there is a 

distinction between a forum selection clause and an arbitration 

clause. 

5.0  CONCLUSION 

Having exhaustively examined the approach of various 

jurisdictions to forum selection clauses as well as that of Nigeria 

(pre and post the coming into force of the Admiralty Jurisdiction 

Act), the writer therefore submits that Nigerian Courts have a 

mandatory jurisdiction (in light of Section 20 of the Admiralty 

Jurisdiction Act) not to entertain suits containing forum selection 

clauses in admiralty or maritime matters when they fall into any 

of the grounds recognized by the Act. However, the Courts‟ 

discretionary jurisdiction with respect to forum selection clauses 

in cases that are not maritime or admiralty related remains 

unaffected by that provision. Thus, when there is a forum 

selection clause in a contract, the nature of the Court‟s 

jurisdiction is dependent on whether it is a maritime contract or 

not. Where it is, the jurisdiction is mandatory where it is within 

the grounds recognized by the Admiralty Jurisdiction Act in 

section 20 and where it is not, the court has a discretionary 

jurisdiction and shall be guided by the Brandon Test. 

Furthermore, section 20 of the Admiralty Jurisdiction Act does 

not in any way affect a foreign arbitration clause in light of the 

provisions of Section 10 of the Act. However, it is rather 

unfortunate that Article 22(3) and (4) of the Hamburg Rules 

operates to nullify a foreign arbitration clause in the same way 

that Section 20 of the Act would nullify a foreign jurisdiction of 

forum selection clause. It is also pertinent to note that in light of 

Sections 10 and 20 of the Admiralty Jurisdiction Act as well as 

Sections 4 and 5 of the Arbitration and Conciliation Act; the 

draftsman intended that there be a distinction between a foreign 

jurisdiction clause and a foreign arbitration clause. 



(2017) Unilag Law Review 1   

Vol 1| No. 1 
 

Page | 106  
 

This writer therefore recommends that the Courts adopt this 

approach and ensure that the terms foreign jurisdiction and 

foreign arbitration clause are not used interchangeably as they 

mean different things. Furthermore, in line with the Legislative 

Policy to render forum selection invalid and ineffective in maritime 

related contracts, the Arbitration and Conciliation Act should be 

amended to make foreign arbitration clauses in maritime related 

agreements invalid or ineffective as well. The consequence of 

having not done this is that parties who intend to have their cases 

decided in a particular jurisdiction will do so using an arbitration 

clause; thus, avoiding the provisions and effect of the Admiralty 

Jurisdiction Act in relation to forum selection clauses.  


